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Abstract
The period heralding the new millennium witnesseehg flurry of activities in the Nigerian bankingdustry.
The activities, which were spearheaded by the tstatwegulatory authority in the industry — the @ahBank of
Nigeria - were claimed to be directed not onlyxgianding the service delivery frontiers of bankshie country
in positioning them to meet the ever unfolding thades of a volatile world economy, but targetesb aht
carrying out far reaching reforms in the bankingtse which at that time had descended into the ldepbt
seemingly irredeemable impasse. For all the stddeh®in the sector; spanning the regulated, thelagor, the
customers and the board/management of the bankssita period, stressful in its roots, and harrgwimits
magnitudes. What began at that time as a salutapydf purification may well be suitable at the gmet for an
objective assessment of the proceeds. This papks $e discover the objectives of the reforms ahdther the
aims of the proponents and executors of the refdrees achieved or not, especially when juxtapogmihat
the background of damming allegations of self-gggvand un-altruistic motive as impelling factors foe
exercise. The discussions entertained in thislartice presented with the aim of provoking furtbercussions
about the future of the concept of corporate gomece in Nigeria, especially in the banking secfordesk-
based reviewnethodologyof the literature on Nigerian banking history aagv$é to access public and industry
perceptions on corporate governance of the bankidigstry would be employed and a thematic subgjtlior
the dissemination of findings divided into four Bdosections, that is, concept analysis, histotiegéctory of
the business of banking particularly as extendddigeria, corporate governance and the challenagesdfin its
application in the Nigerian economic environment! ancritical evaluation of the role played by regaty
authorities in respect of corporate bodies suljieatual regulation by the provisions of the CAMAdatheir
own archetypical legislations would be employedislhoped that the ultimate aim of the article mwifing
attention to the outcomes of the application ofghaciples of corporate governance to the bankiagistry in
Nigeria would be achieved.
Keywords: Corporate Governance, Banking, Banking Sectorigeia

1. Introduction

The banking industry in Nigeria has recently butr@asingly become a target of regulation by meigjulatory
bodies. Currently, the sector has had to enduredbelatory roles played by three different fedestaltutory
bodies but playing similar roles in the regulatafithe affairs of Nigerian banks, not counting théstence of
other mandatory regulatory frameworks that indlseithpact on the governance of banks in Nigerighsas the
Banks and other Financial Institutions Act (BOFlahd the Nigerian Deposit Insurance Corporation.

The Corporate Affairs Commission is the body seunder Nigerian law and charged with the functiomer
alia to ‘arrange and conduct an investigation into #ifairs of any company where the interests of the
shareholders and the public so demand’. The cononissgs been discharging its regulatory role irpees of
companies registered under the Companies and Alliatlers Act (CAMA, 1990) — of which Nigerian banks
share a prominent nature - through the applicaifaelevant provisions of CAMA to the banks.

Consider also the ‘moderating’ role of the Secesitand Exchange Commission — SEC - another statbtaty
set up under the Investment and Securities Act \tBAegulate investments and securities businedigeria
and to register and regulate corporate and indalidapital market operators.

Finally, the article turns to the consideratiortiod all-embracing regulatory role played by the t€drBank of
Nigeria, a body whose principal objects have begrassed in the enabling statuiter alia to be to ensure
monetary and price stability, issuance of legaténcurrency in Nigeria, maintenance of externaerees to
safeguard the international value of country’s legader currency, promote a sound financial systeMigeria,
and to act as banker and provide economic anddiabadvice to the Federal Government of Nigeria.
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All three statutory bodies considered above, antheir existence on the exclusive legislative ligtich is

contained in the second schedule to the Constitutiothe Federal Republic of Nigeria, 1999. In tad

legislative list, the subject of ‘banks, banking|sbof exchange and promissory notes’ is listedtams six (6)

therein.

Increasingly, the Nigerian bank is entering intsurance and investment business. The multi-sebacd or

financial institution which constitute a common imess model and a major feature on the Europeamdial

landscape (these are called financial conglomevatre more than one of banking, insurance, andstment

services activities are carried out within the sagmeup, (Niamh Moloney, 2008)) is gradually fingin
expression in Nigerian economic environment.

The period heralding the new millennium witnessegteat flurry of activities in the Nigerian bankingdustry.
The activities which were spearheaded by the statuegulatory authority in the industry — the GahBank of
Nigeria - were claimed to be directed not only>gianding the service delivery frontiers of bankshie country
in positioning them to meet the ever unfolding thades of a volatile world economy, but targetesb at
carrying out far reaching reforms in the bankingtse which at that time had descended into the rdept
seemingly irredeemable impasse.

For all the stakeholders in the sector; spanning thgulated, the regulator, the customers and the
board/management of the banks, it was a periodssftil in its roots, and harrowing in its magnitsidé/hat
began at that time as a salutary step of puriboatinay well be suitable at the present for an dbhjec
assessment of the proceeds.

Under Nigerian cultural and traditional propertypyerbs occupy a prominent position. One of sudvenbial
expression is the extension of a handshake beyoedelbow as descriptive of an overbearing gesttdire o
goodwill which a handshake represents but whichnaagended to and beyond that part of the body knasv
the elbow, connotes a declaration of hostility egkfied in a wrestling bout. This study turns onexramination

of corporate governance in the banking sector geNa and concludes that it typifies an initial xgsion of a
good gesture which spilled-over into hostility.

This article examines the objectives of the refoemd whether the aims of the proponents and execafdhe
reforms been achieved or not, especially when podad against the background of damning allegatidns
contemptuous observation of law making processh@en dountry and self-serving and un-altruistic metas
impelling factors for the exercise. The discussi@mtertained in this article are presented with dihm of
provoking further discussions about the futureha toncept of corporate governance in Nigeria, @afbg in
the banking sector. The essential terms identiiedurther consideration in this paper are thogghlighted in
the keywords column above. These words shall beidered seriatim from their conceptual viewpoinds f
further exposition.

2. Conceptual Analysis

2.1 Corporate Governance

The trajectory of the historical exegesis of cogtions since the antecedents leading to the Bubttlef 1720,
has revealed a recourse to palliative or rescuatgslative and judicial interventions whenever ¢hés a
manifestation of the abuse of incorporation. Thel@tion of the idea of corporate governance suffensilar
fate as a visible attempt to rescue shareholders the vice grip of the organs of the company, betie
inevitable advent of the concept, now fast gaithmgstatus of the doctrine of corporate governance.

The concept of corporate governance is fast gathemomentum because of various factors as welhas t
changing business environment. The regional ecandsoics — EU, GATT and WTO - regulations have also
contributed to the rising awareness and are compedidherence to the thinking in terms of good goapce
practices. Corporate governance by the very natiuttee concept cannot be exactly defined. Howethere can
be no two opinions that ‘effective accountabilitydll stakeholders is the essence of corporatergaxee’ (N.
Gopalsamy, 2014).

2.2 U.K. Model
The webpage on corporate governance on the welifsitee Department of Enterprise and Regulatory Refo
(‘DERR’) defines corporate governance as being eomed with the systems by which companies are téidec
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and controlled. This definition was first formuldten a 1992 report issued by the Committee on tharfeial
Aspects of Corporate Governance under the chairnifae$ Sir Adrian Cadbury.

Corporate governance, a rather obscure subjeat forithis point, generated in the wake of the CagiReport
much academic debate, considerable press covesagk,a series of follow-up reports on UK corporate
governance, namely, the Greenbury Report 1995 Hémmpel Report 1998, and the Higgs Report in 2003.
Corporate governance has also been in the limebigagwhere, with an important catalyst being thdelyi
publicised 2002 collapse of Enron, a US energy @mBrian R Cheffins, 2008).

The Cadbury Committee has defined the term ‘cotogavernance’ to mean “the system by which congsani
are directed and controlled”. It may also be defims a system of structuring, operating and cdimgpl
company.

There are some identified models of the subjedné take a ‘stakeholder’-oriented view of corporate
governance. This view assumes the subject matweseo the entire network of constituencies aitstake’ in
how companies are run, including employees, custem@ed local communities. Others treat the propenain

of corporate governance as being the relationsbiprden managers and investors, with particular essipton
promoting managerial accountability to shareholdersompanies with publicly traded shares. The Qayglb
Hampel and Higgs reports used this narrower cormets their departure point and, in the UK, debate
corporate governance have generally followed thmesaattern. In the UK, publicly quoted companies ar
managed by a small team of executives led by thef erecutive officer.

The senior executives will typically own a smallrgentage of the shares, meaning they receive ottigya
fraction of returns generated by their efforts. &ixeves thus have incentives to advance their awerésts at
the expense of the shareholders, potentially inmgpsihat economists refer to as ‘agency costs’ gastors.

The Cadbury, Hampel, and Higgs reports on corpogateernance each made numerous recommendations
concerning boards, with key themes being that n@tatives should be well represented on the boafds
publicly quoted companies and that board committeade up primarily or entirely of non-executivesgld be
established to deal with topics where independedgment is most crucial, such as nomination of riutu
directors, supervision of accounting and auditsgyes, and setting executive pay.

Recommendations in these reports have been imptechém the ‘Combined Code on Corporate Governance’,
an annex to listing rules with which companies gdadn the London Stock Exchange must comply. Comepan
may depart from the Combined Code’s principles prisions so long as they explain their reasonsifing

s0. This ‘comply or explain’ model, is an innovatiof the 1992 Cadbury Report, and has been wiaeitaied
around the world since it provides a way to encgetaetter corporate governance without imposirgstictive
‘one size fits all' set of mandatory rules on comipa that vary widely.

Following on from recommendations made in the Cagland Hampel Reports, the Combined Code puts
shareholders under an onus to take seriously tesronsibilities as ‘owners’ of companies and gsinon high
standards of corporate governance. Due to Combidede guidance and numerous warnings from the
government that institutional passivity is inappiafe, activism has been on the increase recemidy)ifested
most obviously by institutional shareholders udimgjr voting rights much more regularly than in geest (Brian

R Cheffins, 2008).

2.3 Corporate Governance in Canada and the United States

In Canada and the United States, the respectineiples-based and rules-based models of corpooatrigance
hold sway. Under the Canadian “principles-basedirapch, perhaps with the exception of mandatorgsrul
relating to audit committees, companies are reduioepublicly disclose the extent of their comptiarwith the
suggested “best practices” and, where a firm'stjmas depart from such guidelines, to describeptioeedures
implemented to meet the same corporate governdrjeetive. Hence, the Canadian approach is in the fof
“comply or disclose”. In contrast, the U.S. “ruleased” approach is oriented toward mandatory campé
with legislation and stock exchange requirementt) much greater emphasis on regulatory enforcemagher
than voluntary compliance.
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The corporate governance model adopted by the haSevolved through a combination of regulatiodjgial
interpretation and extensive self-help or volitibclaange and is not separated from her experiéndbhe 1930s,
stock market trading abuse led to the formatiorthef Securities and Exchange Commission. In the 4,970
instances of managerial misconduct led to establkst of board audit committees comprised solelgiafctors
independent of management. In the 1970s and 1@86blems of economic performance revealed that many
U.S. managers had lost their focus, and their coegahad lost their competitiveness in a newly gingr
global marketplace; partly in response to thisagian, key court decisions in the 1990s empowened a
legitimized the rise of active and independent Ba&rdirectors. Activist boards with majorities inflependent
directors have begun to exercise a new kind ofaesiple oversight for their corporations by, forample,
evaluating the CEO annually, determining the baayeinda together with management, selecting carmdidat
the board, and drafting codes of best practice ¢@klewu & Unegbu, CIBN).

The different regulatory regimes in Canada andUhéed States has to a certain extent therefomltesl in
considerably different corporate governance prastigsetween known geographical neighbours and edonom
social and political allies. Research has shown @anadian firms, in comparison with to U.S. firngve
smaller boards with fewer independent directorsghaoards that hold more meetings; have directmtssit on

a greater number of boards than directors of Nafidegl firms, and sit on a fewer number of therdpand are
less likely to have compensation, nominating andp@@te governance committees, and the fraction of
independent directors sitting on these committeeagginificantly lower.

The research conclude that there are pros and asstiated with both the principles-based and -heésed

regimes. The extent to which the “made-in-Canadgireach to governance is found to be effectivedirg
depends upon whether investors remain confiderggalation of the Canadian capital markets (EriBrBshko

& Kai Li, 2014).

2.4 Indian Model

In India, the question of corporate governancedmase up mainly in the wake of economic liberalatand
deregulation of industry and business as well asddmand for a new corporate ethos and strictepliance
with the laws of the land. In the context of theique situation in India where the financial indystrold
substantial stakes in companies, accountabilitthefdirector including non-executive directors ammininees,
has come into sharp focus (N. Gopalsamy, 2014).

2.5 South African Concept

The dynamics of corporate governance in South Afhias withessed a paradigm shift in that countrgnfthe
traditional viewpoint that directors are expectedrtanage a company in the best interests of thelsblaers
collectively, to answering the question as to whetHirectors should also consider the interestotber
stakeholders, inter alia employees, creditorsethéronment and the community.

As a result of the past racial circumstances intls@idrica, The South African Broad Based Black Ewamic
Empowerment Act 53 of 2003, was enacted to conagitl imbalances as well as to promote socialstment
and the empowerment of communities. By adherindhtse act, directors will by implication considereth
interests of the community and give effect to tliyglé-bottom line approach when managing a compéeye-
marie Esser & Adrette Dekker, 2008).

The traditional corporate governance principleswpieint in South Africa relates to the practice bhieh
companies are managed and controlled. This findsession in the directors’ duties and the orgare wiodern
company, whereby directors are subject to variouties which include (a) statutory duties in ternistte
Companies Act, for example, sections 234-240 ddhltive disclosure of conflict of interests thalieector may
have in a contract; and (b) common law duties. &tigies are categorized into fiduciary duties @bd faith
and the duty to act with necessary care and ski#rwperforming his or her duties. Directors’ ficargi duties
can be categorized into four headings, namely (thatirectors should prevent a conflict of inteseg®) not
exceed the limitation of their power, (3) maintaim unfettered discretion and (4) exercise theirgysvior the
purpose for which they were conferred. The two noaigans of the modern company in South Africa @gthe
general meeting of shareholders and (b) the bohudirectors. Corporate governance was institutiaeal in
South Africa by the publication of the King Report Corporate Governance in 1994. The King Committas
formed in 1992 under the auspices of the InstitditBirectors. The purpose of the King Report waptomote
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good standards of corporate governance. The KimmpR®f 1994 did not only provide guidelines ondircial
and regulatory matters, but also advocated fomalusive approach. An inclusive approach in thdamae of
South African corporate governance lexicon, stidahat directors should have regard to a widéetyaof
interests when managing a company. Triple-bottame Imanagement is important. The triple-bottom line
approach refers to economic, social and environahéattors. Directors should consider all threthése factors
when they manage a company. The economic aspetttiofapproach concerns financial and non-financial
aspects of the business of the company. The emagatal aspect relates to the effect on the enviemtmaused
by the products or services of the specific compdimg social aspect embraces relationships wittebtzders,
other than the company’s shareholders.

King Il contains a Code of Corporate Practice amshdlict which is applicable to all companies listedthe
JSE Limited, banks, financial and insurance emstiis defined in the applicable legislation and iguséctor
enterprises and agencies. All other enterprisesldlaso give due consideration to the provisiohihe code.

It is important to note that the provisions in tGede are only recommendations and compliance is thu
voluntary. Rather than being seen as a set ofldétailes on directors’ conduct, the Code operatea “comply

or explain” basis, similar to the Canadian modeisidered above. If the enterprises listed aboveada@omply
with the Code they need to explain their reasons.

The Code also contains recommendations on corpgaternance whereby board of directors, directors,
auditors and the company secretary are focusedhdnother recommendations relating to risk managémen
internal audit, integrated sustainability reportieigd compliance. On 25 February 2009 a King Il é&tepn
Corporate Governance was published for public conime

2.6 The Malaysian Experience

The Malaysian experience is exemplified in the ooage governance journey in the country. Due tonhgaing

investor confidence in Malaysia in the wake of 1#887/98 Asian Financial Crisis, policy makers l¢amluable

lessons and in recognition of the value of goodegoance, focused their attention, amongst othersh® need
to raise and sustain a strong culture of corpagaternance. This culminated in numerous initiativesuding

issuance of the Malaysian Code on Corporate Gomem&Code) in the year 2000 which marked a siggnific
milestone in an attempt to strengthen the countrgiporate governance framework. The Code was flatésed

in 2007 (2007 Code) to strengthen the roles angoresbilities of the board of directors, audit coitteg and

the internal audit function.

Since then, the Malaysian model has witnessed dintmus improvement on the corporate governance
framework. The Code was revised and securitiescantpanies laws were amended. The Audit Oversightdo
was established to provide independent oversight external auditors of companies. The Securitiesi$try
Dispute Resolution Centre was established to fatdlithe resolution of small claims by investormat@ory
derivative action was introduced to encourage peiemforcement action by shareholders.

In 2011, the Securities Commission Malaysia isstiiedCorporate Governance Blueprint 2011 which oedli
strategic initiatives aimed at reinforcing self antarket discipline. The Malaysian Code on Corporate
Governance 2012 (MCCG 2012) remains a key deliverafithe Blueprint.

The MCCG 2012, consistent with the Blueprint, nesathe definition of corporate governance as setrothe
High Level Finance Committee Report 1999. Corpogateernance is defined as:

“The process and structure used to direct and neatiegbusiness and affairs of the company towartarecing
business prosperity and corporate accountabilith wie ultimate objective of realizing long-termaséholder
value, whilst taking into account the interest tifes stakeholders”

The MCCG 2012, which supersedes the 2007 Codeogethie broad principles and specific recommendatio
on structures and processes which companies shdolat in making good corporate governance an iatggrt
of their business dealings and culture.
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Like all corporate governance codes, the MCCG 2&d#cates the adoption of standards that go betrand
minimum prescribed by regulation. The observancethef 2012 Code by companies is voluntary. Listed
companies are however required to report on thainptiance with the 2012 Code in their annual reporhe
Malaysian Code 2012 focuses on clarifying the rolethe board in providing leadership, enhancingrtioa
effectiveness through strengthening its compositima reinforcing its independence. The 2012 Code al
encourages companies to put in place corporatéodige policies that embody principles of good ldisare.
Companies are encouraged to make public their ctmmenit to respecting shareholder rights.

3. Corporate Gover nance of Banking Industry in Nigeria

Legislation on corporate governance in Nigeria fdlwed the pattern laid down several decades iago
England following the collapse of enterprises du&audulent manipulation by corporate managers. Vidrious
laws are made to regulate the practice of a paatictade or profession in order to protect investnd ensure
stable business environment. In Nigeria, therecalite a number of these laws. There is, the CBN #Awt
Banks and Other Financial Institutions Act, Investinand Securities Act, the Nigeria Deposit Inscean
Corporation Act and the Companies and Allied MattAct. All the statutes referred to above contaneal
provisions regulating the banking industry in Niger

Modern banking was first introduced into the coymtearly a century ago in 1892. Since then, Nigebanking
has come a long way. From eight commercial bank$ B0 bank offices at independence in 1960, the
institutional and other changes in the industry ehddeen enormous, particularly since the adoptionhef
Structural Adjustment Programme in 1986 by the Gari@abangida’s junta. In 1987, there were 33 comsiak
banks, 15 merchant banks, 90 insurance comparGestodk-broking firms and 5 re-insurance compamiasat

the end of April 1990, there were 57 commercial 48dnerchant banks, 71 stock-broking firms, 101liasce
companies, 5 re-insurance companies, 56 insuraraleds, 20 investment/finance houses and 25 budeau
change.

These developments have resulted in very keen ditirope poaching of men and deposits, stretchingyve
thinly the available stock of trained and exper@hmanpower, and serious concern for effective gemant
in the industry (Ola Vincent, 1991). The existemac® continued existence of corporate bodies ofaherofit
types is justified by the robust justification detachievement of the objectives of the membenzdiieln the
case of banks elsewhere and in Nigeria, the jaatifin for a bank’s existence is anchored in tleessment of
the services such bank offers and the satisfadtimings to its shareholders.

Among the increasing number of services a modenk béfers, risk taking remains an unchanging fundatal
nature of banking. In managing the risks, the baakto satisfy five main constituencies: the sugpinits from
which it borrows (these units demand the best ptesserms — in the rates of interest and matutitycsures —
and maximum liquidity to enable them to have thed&iback when they want them, or as agreed. Thandec
constituency is the deficit units which borrow frahe banks. They want to borrow when they need Suasl
cheaply as possible.

Like the lenders, the borrowers also impose thaatbn of maximum liquidity on the banks to enatiiem to
obtain the funds when they need them. The sharef®lohust also be satisfied. These require maximum o
adequate returns on their investments in ordeeteam invested in the bank and to be willing totoare to
provide additional resources as and when neededhdse is added the fourth constituency, the réguyla
authorities, whose interest is to ensure that thekldoes not undertake excessive risks and thapdtates
prudently and within stipulated regulatory requisatts.

There is finally the community at large. As theder of the environment within which it operatéise bank
owes an obligation to the community to be a goagh@ate citizen, capable of maximising the exptata of
the opportunities available and minimising the #ltgan the environment. In managing risks, bankagament
is faced with the arduous task of balancing andneiing the above five obligations in such a whgttthe five
constituencies are kept satisfied (G.U Nwankwo,1)98specially the regulatory constituency whoskiémce
and demands are becoming overbearing.
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3.1 Regulatory Authorities

Regulation is a modern articulation of the idedegfslation as the expression of government poliggislation,

be it substantive or subordinate, is the crystion of an objective. That objective may have uralk,
economic, political or social purposes. An ideadmes a policy. The policy, in government, becomes a
principle by which government conducts its pubfi@ias and this extends to legislation.

So, the policy of a piece of legislation is the g purpose considered by the government of theada
necessary for the welfare of the state and forpttesperity of the individuals in the state. A stattherefore
represents in legislative form, a policy of the &xéve arm of government (V.C. Crabbe, 2000). Ragoh
refer to legal rules which seek to steer the behavof mainly private citizens and companies bebalf central
and local government as well a public agenciestifietLange, 2000). Regulatory agencies constith&e t
administrative vehicle through which regulations anthroned in a society.

The term regulatory agencies refers to a rangegdrosations which shape and direct social behawouas to
contribute to the attainment of whatever goals@etp wishes to achieve. Its task is to monitor amdrsee the
conduct of designated social activities to enshet they are carried out in the desired manneitsinmost

familiar form, a regulatory agency is a represéwntadf the state, responsible for implementing antbrcing

prescriptive controls over particular kinds of sbd@nd economic activities, if necessary throughapplication
of sanctions (Karen Yeung, 2008).

In Nigeria, there are quite a few of these ageneiegse actions impact on the various sectors o&tmmomy.
In relation to this study, the identified agencées the CBN and the department of Banks and OtimamEial

Institutions of the CBN, the Securities and Excle@pmmission, the Nigeria Deposit Insurance Cotgmra
and the Corporate Affairs Commission. All theseraiges apply and administer their respective engldiatutes
which contain direct provisions impacting the regign of banking sector in Nigeria.

3.2 Central Bank of Nigeria

The Central Bank of Nigeria is established underdghabling statute cited as the Central Bank oENBgAct,
2007. This piece of legislation repealed the Cémeak of Nigeria Act 1991 and other subsequentradmeent
legislations: Central Bank of Nigeria (AmendmenttA993; Central Bank of Nigeria (Amendment) AcBI9
Central Bank of Nigeria (Amendment) (N0.2) Act 19@8d Central Bank of Nigeria (Amendment) Act 1999
were also consequentially repealed. The princip@as of the bank has been expressed in the egadtiatute
inter alia to be to ensure monetary and price stability,aase of legal tender currency in Nigeria, mainteean
of external reserves to safeguard the internatioahle of country’s legal tender currency, promatsound
financial system in Nigeria, and to act as bankeat provide economic and financial advice to the efad
Government of Nigeria as stipulated in the Cer@aik Of Nigeria - CBN - Act, 2007).

In order to secure the achievement of its objeatdeut the statute, the main organ of the bank, tbard of
Directors is saddled with the responsibility foe tholicy and general administration of the affainsl business

of the bank. The Board also has powers to make atedl rules and regulations for the good order and
management of the bank. It was perhaps in exeofige powers under the Act that in 2006, the CBMNed out

a Code of Corporate Governance for Banks and Digcbiouses in Nigeria. A few years later, the CBMN ha
seen the need to instate another Code of 2014hwvghigersedes that of 2006.

In making the code, the CBN did not give due redartbgislative process under the Constitutionhef Federal
Republic of Nigeria, 1999, which provides the Iégfise powers of the Federal Republic of Nigeria

“Shall be vested in a National Assembly for the ération which shall consist of a Senate and a House
of Representatives. The National Assembly shalehzower to make laws ...with respect to any matter
included in the Exclusive Legislative List set authe second schedule to this Constitution; Theddo

of Assembly of a State shall have powers to make fr ...the State or any part thereof with respect
to ...any matter not included in the Exclusive Legfisie List set out in Part | of the second schedule
this Constitution.”

For the avoidance of doubt, items six, twelve dndyt-two respectively in the Exclusive Legislatilest relate
to:
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“Banks, banking, bills of exchange and promissosyen; control of capital issues; and incorporation,
regulation and winding up of bodies corporate....”

These are subject matters over which the Statggsléive arms, the Houses of Assembly do not mssse
legislative power to enact laws over, not to tafkaostatutory corporation such as the CBN thatas a
component of the National Assembly nor does it hevenabling provision in its principal statute enghich

it can purport to exercise subsidiary legislatiosvpr.

The Code admits this much when it states furthethan introductory part as follows: “However duritige
implementation of the code (the 2006 code), it alaserved that certain provisions could not be immgleted by
banks in view of their ambiguity and or conflicttivihe provisions of the CAMA, 1990...."

A code is defined in the Black’s Law Dictionary as

“A systematic collection, compendium or revision lafws, rules, or regulations (e.g., Uniform
Commercial Code). A private or official compilatia@f all permanent laws in force, including the
common law and statutes as judicially interpretetich have been compiled by code commissions and
enacted by the legislatures (e.g. California Cades)

What the CBN has done with code of Corporate Gamera Code presented by it goes beyond mere corpilat
of laws, and dwelled more in the realm of an enactimboth of which actions is beyond the powerghefCBN.

It is therefore not surprising that while purpogtito establish a code for the observation of bankdigeria,
there is no cross-referencing indicating the sactiblaw in the principal statute, the CBN Act di®, which
empowers the promulgation of the code.

There can be no gratuitous interpretation of theN@E®ard’s powers to make and alter rules and reiguis for
the good order and management of the bank thatewtknd the power teires on the part of the CBN to
establish the code. In other words, the promulgaticthe code isltra viresthe CBN. The code under reference
is neither a compilation or even a subsidiary lagjisn but an act of principal law making by the iCBhaking
no pretence of the intentions of the promulgatormiending it a principal legislation in the bamgiindustry. A
few examples from the wordings of the code will erstore this submission.

In the introduction part, the code is said to ra€erules, processes or laws by which institutians operated,
regulated and governed. This, it is submitted, nsuaabashed usurpation of the functions of the Quaitp
Affairs Commission (CAC), whose place it is, bytui# of the Companies and Allied Matters Act, 20td,
function inter alia to “arrange or conduct an irtigegtion into the affairs of any company where ithterest of
the shareholders and the public so demand; perfarch other functions as may be specified by any okct
enactment; and undertake such other activitiesrasnacessary or expedient for giving full effect ttee
provisions of this Act. It is only in respect ofetipowers, duties or jurisdiction of the Securitesl Exchange
Commission (SEC), established pursuant to the tmexsts and Securities Act (ISA), 1999 that the eiserof
the functions of the CAC are deferred to.

In other words, the power to arrange or conductstigation into the affairs of any company wher ititerest
of the shareholders and the public so demandherpower to register and regulate corporate anivichdhl
capital market operators as defined in sectionf3@eISA, can only be exercised respectively iy @AC and
the SEC and no one else. After the consolidati@raise carried out on banks in Nigeria in 2005, sheviving
banks have all become public companies limited hress who engage in securities business by hakigig t
shares traded in the Nigerian capital market. Shahking institutions are therefore subject to coap®
governance regimes as specified by either the C8eoSEC and no other.

Therefore, even if a bank is qualified on both esoin being a company registered under the CAMAgr@
who patrticipates in the Nigerian capital markegytitan only be subject to any code of corporateeg@mnce
where such a code is established by the CAC orStB€. the code of corporate governance, purportedly
established by the CBN is one code too many whifiinges on the constitutional rights of the Nigeribanks.

For instance, the introductory statement to theedwas this to say:

“Corporate governance has received increased iattebecause of high profile scandals involving
abuse of corporate power and in some cases, al@gathal activity by corporate officers. Following
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conclusion of consolidation in 2005, a Code of @ogpe Governance for Banks in Nigeria was issued
to banking industry in view of the fact that govanee mechanism in banks was notably weak and
Board members of financial institutions were unaafrtheir statutory and fiduciary responsibilities

This statement is constitutionally prejudicial bétrights of the banks as contained in sectionf4BeoNigerian
constitution which provides:

“A citizen of Nigeria of a particular community,hetic groups, place of origin, sex, religion or ol
opinion shall not, by reason only that he is sugieeson — be subjected either expressly by, onén t
practical application of, any law in force in Nigeor any executive or administrative action of the
government, to disabilities or restrictions to whicitizens of Nigeria of other communities, ethnic
groups, places of origin, sex, religions or opisi@ne not made subject...”

The corporate body (in this case, a bank) is aagitiof Nigeria (a persona) by registration (havbegen
registered under the CAMA) and belongs to a pdaicegommunity (the banking community) in Nigeria.
Therefore it ought not to be discriminated agaifst the CBN Code which exists solely for the exslas
governance of members of the banking community).

Consolidation, the precursor of the 2006 CBN Cofi€arporate Governance is in itself an abuse opaxate
powers which the CBN exercised when it forced theggars of banking institutions. In another clinfee CBN
itself will be subject to a Code of Corporate Gowaerce which in giving observations to would have
necessitated a cautionary approach to the consiolidaption handed down willy-nilly to banks at theriod. It

is noteworthy that issues that were thrown up at time such as the acts of the organs of the han&sBoard

of Directors and the company at General Meetingsedors fiduciary duties; Officers liabilities, Bemes of
Arrangements etc., are matters which are copiquslyided for in the CAMA.

If however these provisions are inadequate, theghoto be improved upon and not that an un-empaivieoely
like the CBN will step in to usurp the functionsdapowers of other statutory bodies such as the CAMA
SEC in contemptuous disregard for constitutionstigulated legislative process.

Another departure from the international best pcacdf compliance with codes of corporate govereasalso
witnessed in the CBN code. Compliance is mandasony a refusal to comply is at the pains of appederi
sanctions in accordance with section 60 Banks #met ¢-inancial Institutions Act as amended.

The U.K. model adopts a ‘comply or explain’ appiwaghereby companies may depart from the Combined
Code’s principles and provisions so long as theylar their reasons for doing so. This model, israrovation

of the 1992 Cadbury Report, and has been widelated around the world since it provides a wayrtoogerage
better corporate governance without imposing aiotiste ‘one size fits all' set of mandatory rules companies
that vary widely.

The Canadian model also adopts a “principles-baapgtoach which, perhaps with the exception of ratorg
rules relating to audit committees, companies arpiired to publicly disclose the extent of theimmdiance
with the suggested “best practices” and, wherera'di practices depart from such guidelines, to descthe
procedures implemented to meet the same corpooatrmance objective. Hence, the Canadian appraaich i
the form of “comply or disclose”. This is not thase in Nigeria.

Apart from the Code, the CBN also provides Guidsdirfor Whistle Blowing for Banks in Nigeria. This
subsidiary legislation provides that the: “prevalef misconduct in organisations particularly tmakd other
financial institutions in the recent past underesahe need to institute rigorous policies to allewployees and
other stakeholders bring unethical and illegal ficas to the fore to minimise the damage such midaot can
cause to different stakeholders”.

This Guidelines prescribes mandatory compliancédnks’ External Auditors who shall report annuatiythe
CBN and the banks themselves who shall establisistifblowing guidelines and send copies to the CBN
within three months of the establishment of thedglines, render quarterly returns. The view is takethis
study that this constitutes an unnecessary diverfio the banks from their onerous duties of pwsiti
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balancing the interests of the stakeholders. Adkéhfurther compound the banks’ administrative egee in
terms of paying consultants and filing of documentth the CBN, a duty which they are already subjec
under the CAMA.

It is the respectful view canvassed in this arttbit the Guidelines constitute an infringemensaxttion 36 (12)

of the Constitution of the Federal Republic of Nige 1999. The section provides: “Subject as othsrw
provided by this Constitution, a person shall ndtbnvicted of a criminal offence unless that offers defined

and the penalty therefor is prescribed in a writtew and in this subsection, a written law referan Act of the

National Assembly or a law of a State, or any dlibsy legislation or instrument under the provisafra law”.

The Guidelines is not such subsidiary legislatibiattwould have benefitted from the coverage of this
constitutional provision. As a result, any sanctionan alleged infringement of the provisions lud Guidelines
will amount to an unconstitutionality.

3.3 The Securities and Exchange Commission (SEC) Code of Corporate Governance
In the introduction statement to the Code of Coap®iGovernance issued by the SEC, the Commiss®ihisa
to say:

“It is generally agreed that weak corporate goveceahas been responsible for some recent corporate
failures in Nigeria. In order to improve corporgt@ernance, the Securities and Exchange Commission
(‘SEC"), in September 2008, the Securities and Brge Commission (SEC) in Nigeria inaugurated a
National Committee for the review of the 2003 Cofi€orporate Governance for Public Companies in
Nigeria to address its weaknesses and to impraventtchanism for its enforceability. In particuldue
Committee was given the mandate to identify weas@&& and constraints to good governance, and to
advice on other issues that are relevant to prewagood corporate governance practices by public
companies in Nigeria, and for aligning the Codehwitternational best practices. The Board of SEC
therefore believes that this new Code of Corpofadeernance will ensure the highest standards of
transparency, accountability and good governanébput unduly inhibiting enterprise and innovation.
Whilst the Code is applicable to public companiesaovered by the Code to use the principles set ou
in the Code, where appropriate, to guide themeénctimduct of their affairs.”

The thirty-seven section Code correlates with tiidtsand letters of international best practicescompliance
especially as obtaining in South Africa, U.K., @adnada, by subscribing to the voluntary optionafitiply or
disclose” approach.

4. Conclusion

The salutary nature of corrective legislation gsfigd by the trending of codes of corporate goaege in the
body of laws at international level cannot be oemmphasised. However, as salutary as this may seem,
compliance with constitutional stipulations for lamaking processes cannot be shunted aside on daxfolnis
‘convenience’.

An appraisal of corporate governance legislaticnswarently obtaining in Nigeria will reveal thdiet banking
industry is subjected to ‘double jeopardy’ in hayimvo sets of codes of governance to which it igjetted to
emanating from two regulatory authorities. Both @8N and SEC are statutorily empowered to regulage
affairs of banks in Nigeria just because banksigeNa partake of the dual nature of publicly compa as well
as operators in the banking industry.

While the SEC and the CAC are statutorily empoweoefdshion codes of governance for companies stitge
their regulation, such cannot be said of the CBNttvlas it has been shown in the article is nothedtwith the
powers it exercised in establishing both the Cod€arporate Governance for Banks and Discount Heuise
Nigeria and the Guidelines for whistle-blowing retNigerian Banking Industry.

Indeed, by section 47 of the CBN Act, 2007, the GBNnjoined to seek the co-operation with bankNigeria
in its efforts at promoting and maintaining adeeguatd reasonable financial services. This sectiggests that
even in areas where the CBN is empowered to adperation is the modus operandi suggested for the
achievement of statutory objectives. How much niorareas of legislative incompetence is the CBidieed
to tread softly.

Corporate governance is necessary for the reguolatiacorporate bodies in Nigeria generally and ltheking
sector in particular. While the banking sector imaot insulated from regulation, yet it must netdubjected to
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overregulation, and due compliance must be giverthto operative laws in the country, especially the
constitution from which other laws of the land oiatheir legality.

References

Bettina LangeRegulation, in THE NEW OXFORD COMPANION TO LAW, 996 (Peter Carmadaloanne Conaghan, 2008).

Brian R Cheffins,Corporate Governance, in THE NEW OXFORD COMPANION TO LAW, 235-237(Peter reaand
Joanne Conaghan, 2008).

Erinn B. Broshko & Kai Li,Corporate Governance Requirements in Canada and the United Sates: A Legal and Empirical
Comparison of the Principles-based and Rules-based Approaches,
www.finance.sander.ubc.ca/kaili/Broshkoli.p¢(last updated Aug 27, 2014).

G.U. Nwankwo Bank Management Principles and Practice 1-2 (1991).

I. M. Millstein, “The Evolution of Corporate Govemee in the United States” in CORPORATE GOVERNANCE
IN BANKING AND OTHER FINANCIAL INSTITUTIONS; LAWS, ISSUES AND ETHICS 2- 3 (M.
Okechukwu and C.K. Unegbu, CIBN)

Irene-marie Esser & Adriette DekkeiThe Dynamics of Corporate Governance in South Africa: Broad Based
Black Economic Empowerment and the Enhancement of Good Corporate Governance Principles, JOURNAL OF
INTERNATIONAL COMMERCIAL LAW AND TECHNOLOGY Vol. 3, Isse 3 (2008),
www.jiclt.com/index.phpljiclt/article/view/53/0

Karen Yeung, Regulatory  Agencies, in THE NEW  OXFORD COMPANION TO LAW,
998 (Peter Cane and Joanne Conaghan, 2008).

N. GopalsamyA Guide to Corporate Governance

www.books.google.com.ng/books?id=the+concept+ofpamte+governance(last updated Aug 27, 2014).

Niamh Moloney, Banking and Investment Services Industry, in THE NEW OXFORD COMPANION TO LAW,
68 (Peter Cane and Joanne Conaghan, 2008).p. 68.

Ola Vincent, Foreword in BANK MANAGEMENT PRINCIPLES AND PRACTICE (GU.Nwankwo,1991. p.
viii)

V.C. CRABBE, The Doctrine of the Separation of Powers and the Purposive Approach to the Interpretation of
Legidation, in NIALS ANNUAL LECTURE SERIES 6 (Nigerian Institutef Advanced Legal Studies 2000).

11



The IISTE is a pioneer in the Open-Access hosting service and academic event management.
The aim of the firm is Accelerating Global Knowledge Sharing.

More information about the firm can be found on the homepage:
http://www.iiste.org

CALL FOR JOURNAL PAPERS
There are more than 30 peer-reviewed academic journals hosted under the hosting platform.

Prospective authors of journals can find the submission instruction on the following
page: http://www.iiste.org/journals/ All the journals articles are available online to the
readers all over the world without financial, legal, or technical barriers other than those
inseparable from gaining access to the internet itself. Paper version of the journals is also
available upon request of readers and authors.

MORE RESOURCES

Book publication information: http://www.iiste.org/book/

Academic conference: http://www.iiste.org/conference/upcoming-conferences-call-for-paper/

IISTE Knowledge Sharing Partners

EBSCO, Index Copernicus, Ulrich's Periodicals Directory, JournalTOCS, PKP Open
Archives Harvester, Bielefeld Academic Search Engine, Elektronische Zeitschriftenbibliothek
EZB, Open J-Gate, OCLC WorldCat, Universe Digtial Library , NewJour, Google Scholar

c Je‘ m l\l)l\C(())Ht\l(l\
I'OS

O ULRICHS\WEE  JournalTOCs |

£ 2 ¥ Elektromsche
008 Zeitscnnftendibliothek
( ) ¥/ \ "y
(’C\ | | LR
) A e

oCLC WF [ IBRARY

WorldCat



http://www.iiste.org/
http://www.iiste.org/journals/
http://www.iiste.org/book/
http://www.iiste.org/conference/upcoming-conferences-call-for-paper/

