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Abstract

The principle of authority will came to liberate ntmactors of restrictions that restrict and lintietwill of
contractors. this principle puts the base (Pacta servanda), it means that contractors are fréle what they
impose of conditions and restrictions in contrdbt they put, without any prevention, but we cahtake this
principle without any limits, because it has sorhaagative results especially when there are nesugistances
while execute contract and after. From this powmrtddnian legislator left the right to judge to ivine in
modifying some of contract terms, and determingigsirobligations in the border that he had drawravoid
negative effects, that may harm one of the cordract

Keywords: authority, contractors, restrictions.

1. Introduction

The authority of the judge to complete the contmitent is an important issues as a departure fhemmost
important legal principles that govern the contréds the principle "pacta sunt servanda” or "tineding force
of contract,” but the legislator mentioned manyeptions on this principle, both in formation of t@tt state
or in implementation state. In addition, this isndathrough the reality of conflict, and the desioip of this
reality legally, which allows the realization ofetttontained legal effect in text, that takes intoccant the
suitability of this impact.

The legislator has gotten special attention toinkerpretation and completion of the contract imgnaountries
of the world, and singled out its own set of legdés, which include the legal basis for the pudssigstem by
each country, and the legal methods that help i@gi¢o perform its mission.

2. General provisionsin the contract
First requirement Contract definition

The legal definition of contrattit is the of two wills or more to create or amenderminate a legal association.
Some law interpreters have been distinguished lestwagreement and contract, they defined agreersema
wills or more compatibility to create or transfaramend or terminate an obligation, and the cohisamore
specific of an agreement, which is limited to ceeait transfer only.

Some scholars define contract idiomatically: tlatratching two wills or more on order to estabkskegal
implications whether it is obligation, transferrjragnending or termination.

Jordanian legidator definition of the contract

Jordanian legislator defined contract in articl@é)(8f Jordanian Civil Code, no. 43 of 1976 tha&isonnection
offer of one of contracting parties to accept ttieeo On a way, that proves its impact on agreenmamsequent
commitment to each other.

It is understood from this definition:

e Contract is two united linked wills not one willprdlanian legislator was keen to emphasize the
difference between the contract and the individudll because many scholars of Islamic law use the
word contract and they mean by all the legal oliliges. Whether because of an agreement between

1 Dr. Abdul-Razzaq Ahmed Sanhouri, the mediator tarjpretation the civil law, commitment theory imegeal,
commitment sources, the publishing house of Eggpiig@versities, Cairo, 1952, page 137 and after.
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two parties such as selling, rent or was a refuwdhe-person will such as bequest and debt repaigmen
For this Jordanian legislator restricted the canttreefinition in its technical range as arising
commitments of two wills.

e Jordanian legislator took into consideration oljectendency, that prevails in Islamic jurisprudenc
without self-trend that prevails in Latin jurispertte. contract is acceptance link not only in tetimas
establish personal commitments between the coontsadhis is prevalent in Latin tendency, but from
where it proves its impact on agreed about , whielans that he change the aim from case to case and
hence the objective tendency appears.

The second requirement: Identify the contract area

Not every agreement intend to bring about a leffatkis a contract, this agreement must be atyealithe
range of law and in the financial transactions ear{@rticle 90 of the Jordanian Civil Code ", thentract take
place as soon as the offer accepted, taking irtouaat as determine by the law of certain conditihns

The treaty, for example, is an agreement betweantopand another country, and Parliament membgrishan
agreement between the MP and his constituentsthenthking over general job is an agreement betvileen
government and the employee ... but these agresraemtnot considered contracts, because they ithlinthe
scope of common law, international, constituticewadl administrative.

Marriage is an agreement between couple, adoptian iagreement between the adopter parent anddjpéed
child in the laws that permitted by. These agredmare not called contracts, even if they fall witthe private
law range, because it is beyond the financial &ietisns circle. but if the agreement was signethénscope of
the law, in the financial transactions circle sitai contract such as selling, rent and loan.

Third requirement: the role of the will to create a contract and arrange its effects

e The principle of consensual: formalism was domir@ntontracts in Roman law, templates and certain
formalities must be followed to make effects, tbéerof will was limited, but the role of will grows
over time gradually, the evolution of legal thingimnd decreasing formalities became the origin of
contracts, it became consensual and formalism temior? . The meaning of the principle of
consensual boils down that the contract convenevbywills to create obligations, the meaning o th
principle doesn't complete unless it is explainbdttthe two wills agree is needed and enough for
contract’,

« The principle of will authority: the principle ofilvauthority enters into the range of philosopHylaw.
it has an important results, the principle of vailithority is a results of the philosophy of eigintée
century that marked by individualism and free opmsi, that sprang the Declaration of Human Rights.
This philosophy summarize that people were bora &ed equal in rights, these freedom and equality
require, that they are allowed to do what they wafnactions, provided, they do not cause injury or
harm others, while the law, which represents sagjgdression, must be kept to a minimum limit to
protect public order.

The logical consequence of this individual freelggophy is that, the will is the source of the
force to contract, the role of law is to achievepiementation of commitment which was favored by
parties, this is expressed in (pacta sunt servaitdagntioned in article 213 of Jordanian CivideoNo.
(43) Of the year 1976, "the origin in contracthe satisfaction of contractors and what they coteahit
in contract”.

« The principle of will authority: the principle ofilvauthority enters into the range of philosopHylaw.
it has an important results, the principle of vailithority is a results of the philosophy of eigintée
century that marked by individualism and free opmsi, that sprang the Declaration of Human Rights.
This philosophy summarize that people were bora &ed equal in rights, these freedom and equality
require, that they are allowed to do what they wafnactions, provided, they do not cause injury or
harm others, while the law, which represents sagjgdression, must be kept to a minimum limit to
protect public order.

2 Dr. Hassan Ali Alznon, the general theory of ohltigns, part 1, sources of commitment, freedom équsss, Baghdad,

1976, p. 36

3 Judge Helmy Bahgat Badawi, the assets of commitméngsfirst book, the theory of contract, Nuri Rre€airo, 1943,
page 61.
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The logical consequence of this individual freelgdophy is that, the will is the source of the lindforce to
contract, the role of law is to achieve implemantatof commitment which was favored by partiesstts
expressed in (pacta sunt servanda), it mentionadticie 213 of Jordanian Civil code No. (43) of tyear 1976,
"the origin in contract is the satisfaction of aators and what they committed in contract”.

3. The application results of the will authority principle
The application of authority will principle has twaportant results:

The first: freedom to contract: Individuals aresfte establish any type of contracts and to ensomditions that
satisfy them, law is not allowed to impose resiits on Freedom to contract, except protecting ipigylstem
and morals.

The second: respecting the contractual will: bo#ntips(creditor and debtor) must implement agregéme
contract as it in the way that they want,it is petmissible to modify or stop the implementatiorcommitment,
unless there is a new agreement between them,tasndot allowed to law and judge to modify or stomm
implementatiof (4).

Criticismto the will authority principle

* The Principle ignores the idea of social solidarity
e Justice requires that judge and legislator integevientimes of economic crises in the life of cootra
that lead to imbalance in parties obligations talifyocontractor’s obligations.

It must not be confused between the principle df avithority and the principle of consensual , finciple of
will authority concern with the ability of will tehoose the contract or not, not just the adequéaeyilh as in
principle of consensual consensual is the adequacy of will to create@edings®. In other words, the first
principle leads to release of will and dismantlitgyrestrictions, while the second principle leadshow the
aspects of activity, which can accommodate this wél.

The principle of consensual get formatting of atcact, not in its content, it leads to release will the
restrictions, but the principle of will authoritpcern with the capacity range of legal impact #sablished by
the free will.

W control limits on contracts at present tim

« In personal status: marriage contract comes froenvifl of contractors, which is the foundation of
family, but its implications regulated by law incacdance with family and community interests.
« In financial transactions: will is the source of ngarights and obligations, to determine its effects
however, will in this area is subjected to publider restrictions and morality.
The role of will is weaken in contracts that, regal fixed systems for denominations and groupsinas
teamwork contract, making reconciliation with thankrupt, the will of minority undergoes to the wif
majority. Law recognizes the principle of will aotity at present time, but keeps it in moderateleiwhere it
balanced with will, justice and Public interest.

The position of Jordanian legislator from wills authority principle

Jordanian civil law mentioned restrictions on waillthority principle, prevented absolute use oftigh protect
group and public interest. the law used the thedrgbuse of right, the theory of exploitation, tieeory of
emergency conditions, modify arbitrary conditiomsa@iver of compliance, and other restrictions oimgple,
law admitted in other several cases in arrangiggllemplications to respect will of contractors.

The position of Islamic jurisprudence fromwill authority principle

The principle of will authority prevailed in IslamEharia, since its inception, narrated in Haditle pelievers in
their own terms, except in a condition lawful fattden or forbidden solver). The basic principle stamic
jurisprudence that, will is free to create manytcacts and order their impact, on a condition of violation

4 Lecture by Professor Mansour Hatem Mohsen Abu:khbtprinciple of will authority, University of Baton Network:
http://law.uobabylon.edu.ig/lecture.aspx?fid=7&k88815

® Judge Helmy Bahgat Badawi, previous source, page. 6

® Dr. Abdel Moneim Farag Elsadda, lectures on d¢auil (contract theory in the Arab country's lawsjrtp

1, consensual, Cairo, 1958, p. 15

82



Information and Knowledge Management www.iiste.org
ISSN 2224-5758 (Paper) ISSN 2224-896X (Online) 5-'—.i.l
Vol.7, No.3, 2017 IIS E

rules of lawful and forbidden.

4, Binding force to contract, the authority of law to adapt, complete and implement contract

binding force to contract is relative, in termspefople and in terms of subject, relative impactaftract in
terms of subject means that, contractors do nageldxcept as mentioned by contract. It requirdserdening
the content of contract to be explained or supplgett both of contractors should respect the lawowitract
and executed consistent with good intent.

First requirement- contract interpretation

Interpretation of contract means to draw the commtamtion to contractors, if the text of contratlear, there
is no need to talk about its interpretation, judgeommitted to apply its terms, conditions andvsions of
contract.

Contract must be interpreted by searching for th@roon intention to contractors, without stoppinditatral
meaning of words. Common intention is what contectvanted really. In case of real will conflicttiviiteral
meaning of words, true will takes advantage.

Firstly- rules of subjective interpretation
Rules of subjective interpretation (or subjectimeipretation factors) may be legislative or nagidktive:
Legidative factorsfor interpretation

It is the legislative factors mentioned by legistainterpretation contract must follow the natafedeal, and
what should be available of secretariat and tresiveen contractors, according to custom in thisstation, it
means that legislative factors of interpretatiae; a

* Nature of deal.

e Secretariat and trust.

e Current custom in transactions.
Article 239/2 of Jordanian Civil code, no. (43) 897If there is a need to interpret contract, westraearch for
common intention to contractors, without stoppibghe literal meaning of words, with following timature of
deal, what should be available of secretariat anst between contractors and according to currastom in
transactions.”

Non-legislative factorsfor interpretation

The previous factors may be insufficient to idgntiommon will of contractors, so we must look fdher
factors, that:

e Each contract terms explains each other.

e Circumstances surrounded contract.

e Use of other legal actions that took place betwmmriractors.

< If phrase have more than one meaning, the meahatgleprives legal effect must be excluded.

Secondly - rules of objectiveinterpretation

Judge resort to objective rules interpretation whercannot reveal common will of contractors, itame when
rules of subjective interpretation fail, the rulefsobjective interpretation are not intended tontifg common
intention of contractors, but it aims to achievgeabive purposes.

Jordanian Civil code has mentioned two rules okotije interpretation: The first is general rulguige an
interpretation for debtor interest; second is sgeatile require an interpretation for doubt in aglba contracts
for benefit of acquiescent party.

Article (240) Law No. 43 of 1976 of Jordanian Ci@bde: "1- doubt explains to debtor's interestHawever
ambiguous phrases shall not be interpreted in &mihesntracts in away harms interests of acquieguainy."

5. The difference between subjective interpretation and objective inter pretation of contract

Subjective interpretation depend on searching fonroon intention of contractors, objective interptien
depend on necessity, because subjective interjpretatay not lead to a positive result, then judgeud not
resort to objective interpretation, except whembesn't take use of subjective interpretation.
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Second requirement: contract completing

Contract completing is intended to replenish canttaganizing, after judge ends interpretation afitcact, he
moves to determine its content, not only deterrstaged content of contract in accordance with commidl of
contractors, but also deals with what considerezbasract requirements.

Jordanian legislator has decided that, contractireopents determine in accordance with law, custord
justice, according to nature of obligation. Artid®2/2 of Civil Code: "2- contract is not limited tontractor
obligation upon it, but also deals with its requients, in accordance with law, custom and dispositature.”

Contract completing differs from contract interptéin that, contract completing is to fill emerggrshortage
on contract, while contract interpretation is sharg for common intention to contractors; foundatiof
completing is the lack of contract organizing, but foundation of interpretation is ambiguity ofnt@ctor’s
phrase.

Third requirement: Contract characterization

Characterizing contract means to appoint the lagaire of held process, characterizing contrajtdge work,
he must determine the legal description after diegcontractors common will, because legal rukasesnent
that govern contract depends on identifying thiscdetion.

Interpretation differs from characterization, thaterpretation is the search for the common intantto
contractors, while characterization aims to deteenthe nature of contract and legal rules that agply on it,
the foundation of interpretation is reality, whikee foundation of characterization is law.

judge does not adhere on contract legal descriftidnis characterization, that released by contrggparties,
even if they used a clear phrase in descriptiocabge the appears description may not match realttyer
because of contractors error in choosing wordbgegause of their desire to hide fact contract. thay describe
their contract as bailment use, then the judgeidersan element of contract elements differ otdpton that
contracting parties have brought to contract. deaf demanding payment for using it, in this cqsége does
not adhere with naming launched by parties on tlegjal process. he has to correct naming that s fit
incorrect, so he describes contract a legal desmmis its subject then, he considers contradtrrenbailment,
and applies provisions of rent not bailment.

The authority of trial judge in determining the &glescription of contract is subject to supervisid Cassation
Court, because contract description of laws mattersfact matters.

Control of Cassation Court on trial judgein contract inter pretation and completing

The subjective interpretation of contract considdriact issues, therefore, it is not subject tai€of Cassation
supervision, except in following cases:

e If judge change apparent meaning of contract tahemaneaning without interpretation.

e Ifjudge take literal meaning of words, not comnaotention,
However, subjective interpretation is of law issuierefore, it is subject to Court of Cassatiopesuision in
applying the rules of interpretation, whether idégr wrong.

We have mentioned, as for contract supplement,abwatract supplement means are to return to lawigioms,
custom and justice. Judging by law and custom meoted to law, thus it is subjected to Court ofsadion
supervision, while Judging by justice is out of @af Cassation control.

Forth requirement: contract implementing

Article 87 of Jordanian Civil Code states that, &ldontract is association offer issued by a cotdrao accept
other and their agreement to prove its impact,andmmitment to each other by what they have tb ettwer".

Also article 202/A of law: “contract must be perfoed according to its content, in a manner agreb gdiod

intention ". The execution of contract in good miten requires respect for contract law, contrdctugd not be
revoked or amended, this is what is known as ttieciple of contract adhere, but law excluded frame t
principle of contract adhere:

« Agreement Parties (dismissal).
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e Cases prescribed by law.

Firstly: Parties agreement (dismissal): The parties/ agree on a new contract replaces previousamint
according to principle of will authority, this isalled "dismissal". As mentioned in (Article 241 ddrdanian
Civil Code: "If contract is right, it is not allowdeto any part of contractors cancel or amend oniteate contract
except by mutual consent or litigation or under faovision ". Dismissal occurs limited (indirectparct), but
parties may agree to occur retrospectively, withmafjudice to the rights of third parties that naise from
contract before dismissal. According to Article 248smissal to parties is dissolution, and to atharnew
contract."

Dismissal is an apparent exception responding tdract adhere principle, because dismissal is &irogation
of will authority principle.

Secondly: Cases prescribed by law: There are gasssribed by law, allows to one of contractordimnish
contract before it expires, in spite of other caotor adhere, when there is a justifiable reasanstah
termination. This reasons may be specific or maypdrespecific, of non-specific reasons changingireator's
intention in non-fixed-term contracts, as employmeantract unlimited duration, and of specific @S
emergency conditions.

Emer gency conditions Theory

The idea of emergency conditions theory dependthenssue of economic imbalances, after signingraot
when unexceptional incidents occur during impleragoh. So that implementation of debtor's commitme
becomes exhausting (he will have serious loss ddmplete contract implementation) but it is nopassible.

Example: someone undertakes to supply goods witker&in price, then war broke out suddenly, he cann
import the goods from abroad. the price rises tobto or more of the agreed price ... it may be eadigh
level threaten debtor's with a heavy loss beyordotidinary limit ... then the judge have the rightdjust the
debtor's obligation under emergency conditionstyesm that it stands at a reasonable limit.

Therefore, it is clear to us that emergency coodgitheory treats imbalance of contract, which oxcluring
execution, it allows judge to intervene to remavis imbalance.

*The Jordanian civil law position of emergency conditionstheory

Jordanian civil law took the theory of emergencpditions. as mentioned in article 205: "If theresiceptional
general incidents are not be expected with theltreguoccurrence, that the implementation of coctial
obligation, even if it does not become impossibig, tired to debtor and threaten by severe lossriGws the
right to return the commitment to reasonable lififistice requires that, depending on circumstsnand after
balancing between interest of both parties’ committrand any contrary agreement is null.

Jordanian civil law does not require applicationaocertain type of contract ... the important is-{umion at the
time of contract with the time of its implementatiol herefore, it is applied to deferred instanttcacts of
delayed implementation such as, selling by delagyagment or by installments, contracts of time a®ra
contract, supply contract and employment contiauat,instant contracts, that carried out immediatgyout of
their applications.

*The application terms of emergency conditionstheory

« Time different of contract execution from hold timiEhe contract must be from immediate delayed
implementation contracts.

« The contract must not be potentially: because piaienontracts subject one of its contractors to
possibility of great earning or terrible loss, asurance contract.

* An exceptional incident should occur after conti@atclusion and before implementation, such as war
or revolution or an earthquake or flood occurs, tdelzircumstances must be excluded from the
application of this theory, such as his illnesgankrupt or workers strike

* An exceptional incident must be unexpected and @abe cancelled, if it is unexpected, but can be
cancelled; it is not being taken to apply this tiyeo
Standard here is objective standard; emergencgiéntimust be exceptional, such as war or revolution
or earthquake, or administrative takeover.

Exceptional incident concept differs accordingitoet and place, exceptional incident should be gdner
it means, it should include a group of people astesuch as farmer’s crop damage due to unusual
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locusts.
Debtor should not be able to predict the occurreri@n emergency incident also, expectation stahdar
is objective standard, for example, destructiotrarisport routes is an emergency incident in peaeet
as it is expected after war.

« Emergency incident should lead to make debtor'gyatibn exhausted, it is intended to exhausting
commitment that it can be implemented, but resalises significant losses, and fatigue occur when
economic equation goes wrong, where the judge méies the gravity of this imbalance.

The imbalance means to exceed the usual proponiopsce changes, the standard according to shis i
objective, there is no significant for contractergonal circumstances.

Thus, if we want to determine whether the contiaaxhausting or not, we do not consider debtor's
personal and financial capabilities, but we lookattract as independent contract of parties

6. Judge authority according to emer gency conditions theory

Judge has authority to modify terms of contracdnordance with theory of emergency conditionstizve on
contractor who taxing of contract terms as a restikconomic condition change, between , date otract
conclusion to its implementation, as he can caexhusting commitment to possible extent.

Judge has authority to stop execution of contracaflimited period, but he cannot terminate thetiaet due to
an emergency incident, and he cannot impose bugepsrchase by amended price.

Judge authority in emergency conditions and his authority in adhesion contracts

The judge can intervene in emergency conditioneetoove economic imbalance, which has occurred durin
contract execution, while in adhesion contracts,cae intervene to remove economic imbalance inreont
conclusion, he can intervene to modify or cancgldeed arbitrary terms by the stronger party in remtt

(Article 204 of Jordanian civil Code): "If contraist done by adhesion and had included arbitranditioms,
court has the authority to modify or exempt acquées of them as required by justice, any contrgngeament
to this is null.”

Judge authority in emergency conditions and exploitation

Judge intervenes in emergency circumstances toveeoonomic imbalance that has occurred duringugiet
of contract. He has authority to amend contract, ibuexploitation, judge intervenes to remove eguit
imbalance when configuring contract, without hawsgibility of amending the contract (judge intersgno
reduce aggrieved obligations of contractor in eitatmn only, without have possibility of amendiogntract).

Judge authority in interpretation and completing contract

Emphasis on contractual extrapolation, binding doprinciple to contract, will authority principlesults of
legal principles. Legislator did not allow judgeitervene to interpret contract, except withintair limits.

Judge considers a stranger from contractual relstip -, we find that legislature limited judgeittervene and
interpret contract unless a certain conditionsa@tgeved, he selected specific methods and ruladhiere by in
interpretation of contract.

First requirement: Terms of judge intervention to interpret contract

Adherence to commitment by contract parties isralibg force between parties, they have to adherg &nd
this is the principle and destination, which iault of will authority principle.

Article 1134 of French Civil code confirms this capt and more, the next paragraph brought complmen
rule for this important Principle, it States thaintract should be understood and interprets inrdecme with

good intention, fairness and custom. Thereforeprévented judge from interfering with interpretatiand

exposure to principle of authority will and its uéts, in binding force and contractual stabilityofaction when

text is clear, but in case of text ambiguity judgiows interpretation, refusing to intervene iduaant for

realization of right.

According to that French legislature put sever&dguo guide judge in contract interpretation withi separate
chapter (Article 1156 and under Article 1164 Ciwiknch). In addition, Egyptian legislature singted rules of

" Bassel: http://albaseel.syriaforums.net/t56-tojie s
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contract interpretation within three articles: (1280, 210), the rules are not mandatory, but mémt to judge in
contract interpretation, then he is free to takaaif.

The principle of pacta sunt servanda, shall nasligected to any interpret, as long as its textches common
will of contractors. This principle exception appea a situation where contract phrases incompétdiguous,
or non-identical to contractors intentions, or theras a dispute over interpretation or contraciorsed court,

then judge resort to interpret contract and deteeniis content. Contract clear phrases will preyadge to

interpret and give it a contrary meaning to itsnkaess; otherwise, it is considered distorted td, that

subjecting his decision to set aside or cancetatip Court, which is superior degree.

legislator prevented judge from replacing his wiltead of parties will, or modifying content oframitments
under the cover of interpretation, even if it sedrteehim that the amendment would be fafter

Thus, judge has to adhere to the used verbal mgaimraddition, he adjusts for this apparent megynivhich
does not reflect the will of contractors to cleagaming that is intended. However, judge does rmtg®d to this
amendment, except in a lot of caution, unless tiefrm evidence that contractors misused wor@ntihe
proceed to interpret their will, according to theended purpos@. But, this rule, which obliges judge to
intervene to interpret contract when ambiguity savgrounds, including:

» Dedicating justice, that dispute occurred overrpretation and interprets uncertainty that contresct
did not notice it during the contract or perhape part pay attention want this ambiguity intentibna
here the role of judge in this case comes to daveight of goodwill.

* Give a clear concept of contract, because of greportance to the stability of transactions and the
effects of contract to a third party. However, tielg to incomplete contract terms, contract termes a
incomplete and do not reflect contract conditiond aircumstances in many cases. This is a necessary
condition for intervention of judge and gives ieatation depending on the conditions of contragctin
or subsequent documents to contract or anythirigntbald interpret the contract and replenish thok la
to achieve fairness and justice.

* The judge representing authority to ensure justice equality, he is the best to trust in for tlaiskt
because he has wisdom , know all contract conditjdras good moral sense of being able to undertake
this job to fullest and fill shortage or omitted the contractors.

« Judge intervenes to interpret when contract phrasegicompatible with contractor’s intention.

In addition, uncertainty interprets for the benefitdebtor'’, and the majority of legislation including Article
240 of Jordanian Civil Code confirmed this: "1 becertainty interpret to debtor's interest. 2. Hoerev
ambiguous phrases shall not be interpreted in rdetrial effect to acquiescent interests. “Also thite
confirmed by Article 1162 French Civil, and Artisl&40 and 201 Egyptian civil.

This rule is related to justice principles rathieart interpretation of contracts, it provides prttecto debtor,
who is often the weaker party in contract, and tffess from difficult economic situation comparedttwthe

creditor. So that when there are several interpogisto contract without any ability in weightinjgdge tends to
interpret text in a way compatible with interestslebtor'?

We mention here three rules used by judge in inégagion of contract, namely:

« Interpretation of contract as charter type requires
« Interpretation of contract as current practice neu
« In case of suspicion, Interpretation should becfmtractor benefit .
The Egyptian and French law has been taking persmmathat takes interior real will in this way.

In other words, appearance will is not taken ouy @m assuming its match with true Interior intemti If this
match did not happen, judge has to extract reahtitin of contracting parties that comply with npietation
and determine the arising obligations from it. Ntveless, if contract did not contain anything thapports the

8 Abdul Razzaqg Sanhouri, contract theory, Part Bpsd edition, Halabi legal publications, Beirut, bebn, 1998, p. 926

® Adnan Mohammed Bager: ethics rules in determinhg dontent of the contract, Journal of the Uniwgref Babylon,
Humanities, Volume 22, Issue 4, 2014, p. 777.

10 Abdul Razzaq Sanhouri, contract theory, previousc®, P. 937, paragraph (829).

1 Mohammed Adnan Bager: ethics rules in determiniogtent of contract, Journal of Babylon Universityrinities,
Volume 22, Issue 4, 2014, p. 778.

12 Atef al-Nagib, contract theory, Owaidat publicatidirst edition, Beirut, 1988, p. 383
13 Abdul Razzaq Sanhouri, previous source., P. 93@gpaph (831).
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claim of one of contractors that text is not in fmemity with his intention, then judge does not aafe right to
take such a claim, so who had neglected to takmnsibility for his negligence.

Thus, judge guided by the rule that is obligatavyiriterpret based on the overall terms of contreithout
isolating a single phrase of the rest of words. &ime of that to coordinate between terms of comtomca way
leads to extract intention of parties of its taial consolidated unif, such this interpretation is consecration to
the principle of good intention, which is the mimsportant ethical principle.

If judge found a contradiction between contraaiigand could not reconcile between these itemeduwrted to
take with what swinging of contractors intentiordasomes matching with other items , Article 1162reh
Civil, and articles (140 , 210) Egyptian Civil camf this rule.

According to general principles that the provinggior is debtor innocence, if there is uncertainbpat debtor's
obligation; interpretation must make it in the wavest limits™.

Commitment is an exception to rule, it is knowntthe cannot expand in exception interpretatforand the
committed intention to committee to contract teimaarrowest range, the will of creditor and thd wi debtor
cannot match except within this narrow range.

Also, of rule justification that creditor is the®mwho has to prove debtor's commitment. if contteichs assume
a wider range of commitment and creditor is undbl@rove this range and contract text has nothamsy ¢o
prove. judge takes the narrow range of commitmiesit debtor adhered to, which fits with his inteflestause
this range what make this evidertée

Second requirement: contract range

We have mentioned that judge has authority to pmétrcontract, as well as play an important roldétermining
its range, what intended is state what contracibdish of obligations. the origin is that contraange is
determined by referring to common will of contrastobut Article 100/2 text of Jordanian Civil Cod#: the

two sides agreed on all core issues in contraey, thaintained a detailed matters to agree later bythieey
did not stipulate that contract is not completeh#dy will not agree on these matters, contracbissidered, it
has been held. If there will be dispute about disad issues, court will judge in accordance with tature of
transaction, law provisions, custom and justici theans that judge can accomplish contract rang®mplete
any authorized commitments by other implied comraitis determined by referring to law or custom arityq

Third requirement: judge rolein completing contract range

Judge role to complete contract range differs frbim role in contract interpretation, he interveres
complementary framework at this level for contn@muirements, not as a set of rules based onegiet, role
of law differs in completing contract rang depemdan provisions nature, according to the traditialistinction
between complementary laws to will and imperatasgd.

The complementary laws to will are irreversibleyoifl contractors keep silence on a particular isdige not
organize in contract core. For example: If suffimg occurred in sale contract to select sales pithout
regulating other conditions, it should refer to @ementary laws regarding to sales delivery, these
complementary laws remain just interpretive praonsiof parties’ intention.

Imperative laws role differs from complementary $albecause it imposes provisions on contract regssdbf
contractors wills, if contract violates imperatilaav, it would be exhibition to invalidity, as lorag it concerns
with a basic element in its composition.

However, judge may replace violating requiremerfitsomtract for legal imperative rule only by reanrents of
this rule, for example: wage in employment contiaadetermined not by referring to contract onlyt blso by
referring to the imperative rules that prescribgddgislator in this field. If contract includeswer wages than
minimum wage, contract invalidity does not fall{ uage must increase to legal minimum wate

14 Atef al-Nagib, previous source, p. 381.

15 Elias Nassif, Encyclopedia of civil and commerdahtracts, Part Il, effects of contract, Nmnm Pré887, p. 410

18 Khalil Gregg, General Theory of obligations, Rartegal publications, Fourth Edition, Beirut .20GD 348

1" Mohammed Adnan Bager: ethics rules in determiniogtent of contract, Journal of Babylon Universityyrhanities,
Volume 22, Issue 4, 2014, p. 779.

8 Dr. Mohammed Zein: general theory of commitmerfart |I- contract-, Second Edition, Tunisia, 1997.
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Forth requirement: Restrictions on judge intervention

Jordanian law imposed many restrictions on judgeyrsarize in imposing rules and ethical means terpmet
contract. This amplitude in imposition restrictioasd not restrict, designed to limit the powersjuafge in
contract interpretation. so as not expose to a waportant principle which is "The pacta sunt seda’,
therefore contract does not lose the binding stfeng judge and parties, which appears the momalacher of
these restrictions.

Ethical rulesof interpretation

Legislator imposed ethics rules on judge in contiaterpretation, of these rules is adherence tsq®l way
when interpretation, make debtor's interest befoeglitor interest in case of doubt, also fill tHeogage of
contract through complementary and interpretedsruigench legislator expand in interpretation ruideen
added the following rules:

If phrase has more than one meaning, it shall kentdy meaning that makes it produce impact. (krtid57
civil French), contract phrases interpret each rofAeticle 1161 Civil French), customize case byntigning
does not make it unique rule (Article 1164 CivileRch), interpretation of contract according to ezl by
goodwill and justice (articles 1134, 1135 civil Reh). We point out that Egyptian legislator hadided the
main base in interpretation that is the necessityotich the will of contractors (articles 138-1399-200).
While ethical ground is based on creditor mistakeai setting clear phrases, as creditor is thewane dictates
the commitment on debtor, who is the weak partyantractual relationship if he does not reach tisle such
evidence, commitment must be interpreted fmbtor interest. if he dictated in ambiguous way@inded by
uncertainty, he is responsible for this mistakesunh a case he has to give evidence of what hessw@expand
of commitment range,

It should be noted that the rule of necessity t¢érjpreting doubt in debtor interest is exceptiomlslevith
adhesion contracts. Where it is interpreted ininberest of acquiescent party, whether a credita debtor, this
exception is not texted in French law. Other thame Arabic legislation such as Egyptian legislatioowever,
this does not prevent French diligence of emphagizin the need to interpret doubt for the benefit
acquiescent party.

Of Applied Examples: insurance contract on accidehere stronger side dictates conditions, it akviayerpret
contained texts in the interest of insured, ingkient of a doubt about its concept. In additiorcsg items are
taken into account, if they are not sit well witangral items contained in contrdtt

We point out that the terms of application thiserid debtor's good intention, the debtor who shbelgrotected
is good intention debtor's, the existence of warkntion is incompatible with ethical justificatiaunderlying
this rulg™.

Goodwill, custom and equity:

Goodwill principle is ethical and philosophical peiple, it is difficult to be confined and defindtlis based on a
moral basis, derivation involves for purpose of agitment to good manners and justice.

Old French law identified and considered this pplecopposite to fraud and deception, and idemtifig Article
1156 of French Civil Code, some scholars consid#ratithe principle of good intention is availaklben there
is determined will to implement commitmént

This principle has multiple meanings, such as:wdgidon, not abuse of truth, sincerity in excusingsiness
management to others, equity, ignorance seller, casteharming others, purpose and aim, not enrictiraé
expense of others.

The commitment to principles of justice, fairnesst exceeding right and deal with integrity and drowith
others, which means that judge can resort to custocomplete what repeal of contract terms in theeace of
legal text. customs are general rules known byyewver as mouthpiece of collective will representiggsin

19 Atef al-Nagib, a previous source, p. 384

20 Ahmed Shawki, responsibility for car accidents, &ssance Publishing House, Cairo 2001, p. 267

21 Reza Almargba and Abdul Hamid Aboud, judicial ipretation in civil law, Institute of Public Adminigtion, Saudi
Arabia, 1983, p. 153

22 sami Mansour, element of stability and change &igea civil contract, first edition, Lebanese tightthome, Beirut, 1987,
p. 311, paragraph 239.

22 Sami Mansour, ibid., P. 332.
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dealing, along as legislative teX(24), judge resort to custom in completing or ipteting contract to give
commitments its content or to determine obligations

The principles of equity include taking into accbbalance in reciprocal commitments, judge mushéading
towards giving the meaning of text in interpretatizvhich provides balance to ambiguity text. bueit is clear
and explicit, judge decline interpretation and éfiere weighting, although it seemed to him thatdhis an
imbalance in the commitments, because he do notchadervene in decision of contract parties, tkivery
important point has been approved unanimously bggrudencé®. Thus, if contract text or law provisions or
general rules or customs do not provide contrawrpnetation, which allows judge to interpret cewtror
determine its range. Judge has the right to retorprinciples of justice, which must dominate pesti
relationship; and it is supposed to be taken iotmant through negotiating and contractfhg

Moral commitments branched of good intention anditggprinciple:
Firstly: commit to contractual Security's or safety

Some of contracts nature assume safety obligatioguaranteed as the origin in employment contract a
contract of persons carriage.

Commitment to ensure safety is of two kinds: fitee commitment to achieve goal, which requiresvdelof
transfused safely to place of destination in cgaiaontract. The second commitment: to commit byamage
which require doing work according to rules andf@ssion work, such as: foresight and careful lodkaithout
the obligation to reach result, like a doctor ikitg care through patient treatment within moderedical
systems and rules. Article 358 of Jordanian CivdH€ text: “If debtor is required to maintain thiagto do or
manage or caution in implementation of his committndne will have been committed, if he do efforts a
required average, even he has not been achievatted purpose, unless law or agreement providesvate.

In any case, debtor remains in charge of what kefgem fraud or serious error”.

Second: Informing commitment:
French jurisprudence added Informing and some atbiermitments in interpreting contract as advice aladm.

Commitments to give dependency information canmesfrom apparent commitments, even it was not shown
in contracts, executing to articles (1134.1145 Ehecivil). we point out that courts add them to coitment of
Informing and security on basis of good intentio &air principles rarely, therefore, scholars paiat frankly
that entering these commitments is based on juatideequity principles .

7. Results and recommendations

According to pacta sunt servanda principle, andlibip force to contract principle, judge has not thyht to
amend or terminate contract prior to its executiamess contracting parties have agreed on it. Nevwdor
justice considerations on one hand and for puldicdgon the other hand pushed Jordanian legislatgivie
judge an exception authority to terminate or amemwtract in certain cases. judge role is limitedypply what
contractors will tended to according to the rul@acia sunt servanda", so judge has not right tonsder
contract or interfere with its content in orderrésbalance contract. However, Jordanian legisleited many
exceptions for this rule, which restricted the ffeem of will to determine contract effects, judgesha
remarkable role in interpretation, complete and ifiyatbntract.

Modern laws granted judge authority to become btydaased on legislative texts, clear and non-awmrérsial.
It constitutes the protection to contractual juestaf violating under will authority principle; judgauthority
expands not to be limited in stage of contract cositpn only, but also until implementation stagereafter.
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