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Abstract

Infant is an easy pray to the abuse and corrugtidhe persons under whom he/she lives with. Farimg them
up every religion has special provision. Not origittstate has separate laws for their protectioBangladesh
these laws are found inoperative while they aresaetbiand deprived of their proprietary rights byirteardians.
But the provisions of Roman laws were strong endogtrotect the infants from the inefficiency, agtion and
abuse of their guardians in comparison to thatarigdadesh. This article is aimed at providing infation and
materials to the legislators of Bangladesh for mgkéxisting laws more effective to protect and pres
infants’ interest.
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1. Introduction

A child of today is the future of tomorrow. In orde create a better future child should be broughin certain
atmosphere where no question arises regarding émé ef food, clothing, shelter, education and Headire of
him/her. Usually parents are responsible for rgisireir issues up and bringing them up as souimkoi having
good moral and ethical values. In certain casés fitot possible because of unawareness and ittifeo the
parents. Sometimes it is not possible when thenpaties or leaves their children alone. In theelattases the
responsibility lies with other guardian who maydmpointed by a natural guardian or the court. Tirdjans
look after and take care of the person and propaftrtyne child. Sometimes they do not perform thahities
cordially and sincerely. As a result the minors abeised and deprived of their legitimate rights enterests.
When legitimate rights and interests of childrea smatched away by their guardian or by third pawing to
the failure to take proper action by the guardtaere is no remedy for child in respect of persod there has
been little redress in respect of proprietary iseprovided that the infant after attaining majoniust seek the
assistance of the court. Nowhere in Muslim and Hiralvs, guardians are held personally responsiuidhie
abuse of minor and in some cases regarding prapyighterest of the minor, guardians are considered
responsible but penalty is to be borne by the femas by way of surrendering their property receifrem the
guardian in which the minor had legal interest.€8m Bibi v. Hafeez Mohamed, Maladin v.Ahmed) Intcast,
in Roman law there were certain provisions whichhemmade to protect the interest of the pupil adatimsd
party and in some cases the guardian himself whkrksponsible and was bound to bear losses irttuoye
minor owing to his negligence and carelessnessi(Kba®63)

This study aims at making a comparison of Muslinndd and statutory laws of Bangladesh in respec¢héo
status of minor and guardian; powers and functimihguardian. At the end this study intends to fond the
defenses of minors against the mistreatment bydiaras recognized in Muslim, Hindu, statutory anchio
laws, and adjudicate which one is better. Sincapjiears that provisions to protect the interegnifors are
effective in Roman law, the article discussed Rortam on this issue only. Thereby this article pdms
necessary information to the legislator so thatythan take appropriate measures to amend the rexisti
guardianship law or legislate a new one where theds! personal and proprietary interests may bersec
against the guardian.

1.1.1. Research Questions
Q1: Is the law of Bangladesh sufficient enoughrmtgxt the rights and interests of minor againsirtuardian?
Q2: Is this law required to be amended for the tgraaterests of minor?

1.1.2 Research Objectives
The goals of this research are to:-

> Make a comparison of Muslim, Hindu and statytaws of Bangladesh in respect to the status abmand
guardian; powers and functions of guardian.

> Find out the loopholes, weaknesses and shomgsnof these laws.
> Assert the completeness of Roman law in thgaum
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1.1.3 Research Hypothesis

The author determines the following hypothesesHeresearch-

a) The laws regarding the protection and presemaif minor’s rights and interests existing in Bladgsh are
not sufficient enough to them from the misusesh®yrtguardian.

b) These laws are required to be amended takinggiiee provisions from the Roman guardianship laws

1.2 Minor in Bangladesh

In Muslim Personal law persons below the puberty age minors. Both in Sunni and Shi'a schools perso
below the age of puberty is a minor which may bteheined as 15 years.(Chawdhury, 1998) According to
section 12(1) of the Muslim Family Laws Ordinant®61 a person below 16 years of age is a minor.

In traditional Hindu law persons below the age &¥dars in Dayabhaga School and in Mitakshara School
persons below the age of 16 years are minors.(kull890)

According to section 3 of the Majority Act, 1875ealgmit of minors is 18 years and if in any case thinor or

his property remains under the guardianship of pagson appointed by court and where the property is
undertaken by court of ward under Guardian and Waat, 1890 in that case persons below the agd @fr@
minors.(The Act of 1875)

1.3 Guardian

Guardian is a person who is to look after the peestd property of the minor. A guardian is alwaypested to
be physically and mentally sound, and at the same the must be a major one. Guardian is of twosype., (1)
guardian of person of the minor and (2) guardiaproperty of the minor. Male and female both aigilele for
guardian.

1.3.1 Guardian in Muslim Law

In Muslim personal law agnatic relations are apggalras guardian of the property of the minor. Ugualther
and in his absence grandfather is responsible f@rdjanship of the child. In their absence quattyd
soundness of person is chosen for guardianshipMuslim law guardianship of minor is of two types-
guardianship of person and guardianship of propefrtyinor. Guardianship of person of minor gengradists
on the mother or in mother’s absence maternal gnatiger and thereafter maternal and paternal feretdéives
of the minor. However maternal relative is giverfprence over the paternal one.(Hamilton, 1957)hé&ir
absence male kindred may perform this act. In @spé guardianship of person female relatives are
appointed.(Hamilton, 1957) However, remarriage aftmr to a stranger (person other than relationthef
husband’s family) disqualifies her from being apped as guardian. There is a time limit to theaactif the
female guardian. In respect of boy child the dorais seven years and in respect of girl childdheation is
until she attains the age of puberty. After thatiqguk person of the infant too comes into the hahdnale
guardians.(Hamilton, 1957) However, female rolevésy limited in respect of property matter of thénar.
Nothing is said about the age limit of guardianwdeer the guardian is to be a major one.

In personal Muslim law guardian is of three typeés:-
(1)Natural guardian
(2) Testamentary guardian
(3)Guardian appointed by Qazi.
1. Natural guardian: Usually father and in his absegremd father is natural guardian.(Ali, 1965)

2. Testamentary guardian: Executor appointed byefadnd if there exists no such executor int thase
guardian appointed by grand father by will afied testamentary guardian.(Ali, 1965)

3. Guardian appointed by Qazi: Generally such Qazjudge as representative of government appoints
guardian among male agnates of the deceasédr fat grand father if found suitable in prefese to a
stranger.(Ali, 1965)

In Sunni school testamentary guardian appointethther in his absence is given priority over gratiaér.(Ali,

1965) In Shi'a school grandfather’'s guardianshipvpils upon testamentary executor appointed byldtee

father.(Ali, 1965)

1.3.2 Guardian in Hindu Law

In respect of Hindu community agnatic relations egsponsible for guardianship of their children.their
absence honest, sincere and morally and physisalljpd person is chosen as a guardian. Howevee &inth of
selection of guardian of person benefit of the miisoconsidered. If the minor is mature in thasecis/her
opinion is given priority for selecting his or hguwardian.

In Hindu law guardians may be divided into thregseks, namely
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a) Natural guardian,
b) Guardian appointed by a father by will.

1) Natural guardian: Both in Dayabhaga and Mitakshschools father is the natural guardian of pewsuh
property of minor. In the absence of father, motfiks up that vacuum if no testamentary executor i
appointed by father. In the absence of both, gaastiip is carried on by paternal kinsman in degfee
nearness and in their absence maternal relatiomse Sime maternal relations are given priority over
paternal one.

2) Guardian appointed by a father by will: Fatimay by will appoint any person to be therdian of his
minor child in preference to his wife i.e. tineother of the minor.

1.3.3 Guardian in Statutory Laws

The Guardians and Wards Act, 1890 applicable tocttizens of Bangladesh sings with the same turte wi
guardianship provision of traditional Muslim lawek¢ one innovation is made and that coigt given
the power to appoint any person as guardiathe welfare of the minor. By using these wotdslfare of
the minor” the highest court has denied the basiesrof Islamic law and Hindu Law. In the caseFafhana
Azad vs Samudra Ejazul Haque case the High Court gave custody of two childreeda@ and 6 years
respectively to their mother denying the authowfytheir father.(60 DLR) The fact of the case whatt
petitioner Farhana Azad and respondent Samudra eHagt separation on 23-4-2006. After the divorce
respondent took second wife and kept the two adilégr daughter and a son with them. They decidsadttte in
USA. Minor's mother, a school teacher, filed wrigtiion claiming the custody of her children whialas
accepted by the court.(60 DLR) the case oRahamatullah vs Sahana Islam the High Court appointed mother
as guardian of the person and property of her méoarin preference to paternal grandmother andoaitrnal
uncles.(54 DLR) The fact of the case said that msrfather died leaving minor’'s mother, paternamgmother,
full paternal uncles. After husband’s death minonsther married a stranger and kept her minor sitimtivem.
Minor’'s paternal grandmother and paternal unclisifsuit demanding the custody of minor from moiar
DLR) In another case step mother was chosen fit gr@ndmother and full paternal uncles for the adgtof
person and property of minor son.(25 DLR) The t#dhe case showed minor was the son of secondokifies
father. When minor was nine months old minor's reottvas divorced and he was being brought up by step
mother. When the minor was in class six his fattied. After husband’s death minor's step motherriedr
another person. After marriage minor was taken céirey his step mother and step father. Minor'sepail
grandmother and full paternal uncles filed casgdbthe custody of the person and property of theon(25
DLR) In another case the High Court said where momhas changed his or her religion different fritvat of
his or her parents, the parents are declared forfiguardianship of the apostate minor.(38 DLR) tBgse
judgments court changed the basic principle of Muglnd Hindu laws and upheld what it thought totthe
welfare of the minor.

1.4 Powersand functions of guardian

Guardian is to carry out some essential functiarshsas providing food, cloth, education, medicate, in
taking care of the person of the minor. At the sammee with the object of removing legal incapaaitfy the
minor guardian enjoys some powers with regard twon's property.

1.4.1Mudim Law

A guardian can sell the movable property lo§ ward for an adequate consideration amgest the
proceeds in a profitable undertaking for thendfit of the minor. Guardian is allowed borrow money
for the support and education of his waeden to pledge the minor's property. All deltontracted
validly and inbonafide intention for that purpose form a chamge the minor's estate and have to be
paid out of the same. It is lawful for aagdian to trade on account of his ward, butdoing so he
must be careful not to go beyond the bonds of argiprudence or to engage in transactions whethds
reason to believe are hazardous in their natumar(Ali, 1965) A guardian is bound to keep his accounts
separate from those of his ward, when the capftaloth is engaged in the same trade or business(Alin
1965) A guardian may not sell his wards (@amovable) property into his hands or intee thands of
any one connected with him under any cirstamce. He may sell it to a stranger foulde its value
or where it is in the manifest advantagettod ward. Here the guardian has to &ohafide intention
and for the utmost benefit of the ward dnd real necessity.(Amir Ali, 1965)

1.4.2 Hindu Law

In Hindu Law the guardians having custody of @itive the duty to provide proper food, sheltetigious
teaching, arrange proper education, and goodnera is to be taught, moral and ethicdle& is also to
be embedded in their mind. These types dirdjans are not responsible for the managemé pupil’s
property but maintenance of such child is to benbdpy the father. In his absence, other guardiaving
property provides maintenance.(Hamilton, 1957) Malardian deals with ward’s property.
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The natural guardian of Hindu minor has powin the management of his estate to gage or sell
any part thereof in case of necessity or floe benefit of the estate.(Hanuman Persadugsamat
Babbbooee, 1856) Guardian has no power to s$mppersonal obligation upon the minor or bigtate
except legal necessity or benefit of minoe. Han make contract in respect of pupilsperty on the
ground of necessity and of benefit of thardv (Hanuman Persand v. Mussamat Babbbooee, 1f8%&)
alienee does not prove any legal necessity or hdemaasonable inquiry at the time of transfer thie $s
invalid.(Malappa v. Anant Bal Krishna, 1936) Guamlhas no power to bind the minor’s estate by &raonfor
the purchase of immovable property for minor.(Mijla990)

A testamentary guardian’s power is restrictedthe provision of the will under whiclhe gains his
post.(Amir Ali, 1965) A guardian appointed bypuet has no authority to alienate or sell oortgage any
property of the ward without the previousrmission of the court.(AIR, 1961) A managing membwho

is a guardian of the minor's joint familyrogperty is to protect the financial interedt rainor.(In re ,1901,
25 Bom) In Hindu law general view is that theagdian of person of minor will provide proper foatbthing,

shelter to the pupil and arrange proper educatimhalso teach moral and ethical values and earifik pupil

with good manners. Here if the guardian changefhilsereligion different from the pupil in that ease/she
may lose her/his guardianship.(Mullah, 1990) Whibee child changes his/her religion in that casevtlaeds

opinion be considered regarding to whom she/heepseb go.

1.4.3 Statutory Law

In Guardian and Wards Act, 1890 a guardian of #esqn of the ward is charged with the custody efwilard

and must look to his support, health and educattorguardian of the property of a ward is bound &ald
therewith as carefully as a man of ordinary pruéemte will take care of minor’s property in sucmanner as
if he were the owner of the property. He will urtd&e all reasonable and proper action for the zatdin,

protection or benefit of the property. In respedransfer of property testamentary guardian’'s poweestricted
by the conditions imposed by will. But guardian aimped by court must deal with it under supervisadrthe

court. And he can't transfer without the permissidnthe court. The guardian shall give bond in priged form

for the security of the property of the minor. Tdeardian is bound to follow the rules of bond. Halkprovide

statement of the total property of the minor anoMshis accounts to the court periodically.(Act, @89

1.5 Legal Action against Corruption:

It is expected that a guardian always performshbistduty honestly and properly and protects theoatm
proprietary interest of the ward. But if he faits perform or refrain from his duty against the iat# and
wellbeing of the ward, what remedy lies with pugailainst his/her guardian?

1.5.1 Legal Actionin Muslim Law

In Muslim law there exists the Quranic protectiogaiast the abuse or conversion of minor's propény
guardian. “Restore to the orphans” says thaa@u'when they come of age, their substarde not
substitute bad for good.” Nor devour their gabse by adding it to your own for this is an enouscrime.”
The Quran forbade the waste of the property of wéndtheir guardian. “And when ye deliver unto yeuards
their property, call witnesses thereof in their gemece. Surely, they who devour the possession pifaois
unjustly shall swallow fire hereafter.” These sgo®uranic protections have not been capédl by the
Muslim rulers in their concerned countries filve protection of minor. If the Muslim countridake proper
legislative and administrative action to implemeaiigious direction in that case it can be ghat the rate of
malpractice and corruption by the guardian vbi#é reduced rapidly and the interest of thi@or will be
safe and secured.

It was also ordained that the Qazi showddercise a vigilant supervision over theardians in the
management of their wards property. Howewshere the guardian fails to take care pefson of
minor properly he may be removed from pisst and new one may be appointed. Butafity no

guardian is removed from his post owing to notngktare of person of the minor. Regarding guardiignsf

property of minor, no guardian is allowed to adisnor transfer any property of the pupil eitbgrsale,

mortgage, lease or any other way except on theung of legal necessity and benefit of the mimagroperty.

If any transaction is made violating these rule ttmedy lies with the minor is not against theardian but
against the alienee or transferee.(Solema Bibiafeez Mohamed, 1929) And the ward can only appiyttie

cancellation of such transaction, which goes agdiissinterest within the period of three yearsafittaining
majority.(Maladin v. Ahmed Ali, 1912)

1.5.2 Legal Action in Hindu law

In personal Hindu law it is said that tkig shall protect the inherited and otlpeoperty of a minor,
until he has returned from his teacher’s deoor until he has passed his minority.(Mafill) In Hindu
law the religious protection is not as sgoas that in Muslim law. Here the guardiaf person of
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pupil may be removed for his misconduct. But thisrao protection against tutor in respect of propeHere
the guardian is allowed to transfer ward'soperty on the ground of legal necessityd &for the
benefit of minor. But if these two prinagl are not followed the remedy for wardispply for the
cancellation of those transactions made agaims interest by guardian. Here the piy@s a limitation
and that is his application may not beitfiull if the transferee or alienee can pdkat he/she had
made a proper inquiry and satisfied that theres \emjal necessity or benefit of the minor for such
transactions.(Hunooman Persand v. Mussamat Babodesk is no provision for minor for direct remedy
against the guardian.

1.5.3 Condition of guardianship law in Bangladesh

In respect of remedy against corruption and abtiieeovard the Guardian and Wards Act, 1890 prbssrlight
punishment for the guardian. The first punishmentimoval of the guardian. Where he violates awyipion
of the bond the court may sue to recover the breWdiere the guardian tries to keep the ward outhef
authority of the court he shall be punished witrefivhich is not more than one thousand taka orspedi with
civil imprisonment which may not exceed six months.respect of proprietary loss or damage becatise o
contumacy of the guardian he shall be liable te firhich will not exceed one hundred taka for fafence and
for continuous offence liable to pay fine not exdieg five hundred taka in total. In respect of tiierd all the
transactions made by the guardian regarding hipgsty are voidable. The ward is allowed to file @afation
suit against the third party within three yearema#tttaining majority but there is no provision wdia he can file
suit against his guardian who has initially put fier in trouble.(Act of 1908) But no remedy is dabie for
minor against his/her guardian if he/she is phylsiebused.

1.5.4 Legal Action in Roman law

In protecting the interest of minor Roman law inated some unique provisions which are unparalleheat
present day. The simplest remedy was discharge fharpost. A guardian was removed from officer f
misconduct and if fraud was proved, the guardvas removed from office in a disgraceful ner(Kabir,
1963) Where the guardian was other than naturdlefiere entering upon the office was to submit sector
guarantee of his sound behaviour and safety of stgnibperty.(Kabir, 1963) Again where the guardiaas
appointed by lower class magistrate he (guardismhtd to provide security for his good deeds aognetary
interest. Not only that three sound minded weattitigens had to be the guarantors for good behawbthese
guardians. (Kabir, 1963) In dealing with the prapef the wards the guardian had to show propégetice as
if that was his own property. Where proprietargnast of the ward was hampered due to lack of prealef the
guardian, the guardian had to pay damages to redeernwoss. (Kabir, 1963) Where the guardian transte
ward’s property in his name or in others name feal rembezzlement, the ward was entitled to double
compensation against his/her guardian. (Kabir, 18%3ome cases though real misappropriation @ s not
manifested but circumstantial losses were expeotéature because of the guardians inefficienayy allowed
the ward to keep guardians own property as mortgatjehis interest was recovered. (Kabir, 1963)

Beside these remedies ward had another remedy \kiclould use against the magistrate who, in gpiteing
aware of the misconduct and embezzlement of prppeft pupil, did not take appropriate measwestake
adequate security from the tutor on appoémim(Kabir, 1963)

In order to protect pupil’'s interest the guardiaadto make an inventory of all the ward’s propdrgfore
appointment of tutor. (Kabir, 1963hese safeguards were secured by the Roman stage toinors because she
believed that minors were invaluable asset andaper care and security was not provided this assgiit be
ruined i.e. minors would not grow up with good mpemnd the state would lose better service fromfhrmre
citizen. And that’'s why Roman people considereddjaaship as public office and government had fmesuise
the working of the officials of this office. (Kahit963)

1.6 Conclusion

In Bangladesh Muslim personal law and Hindu perktaa contain provisions for the minor. The Couft o
Wards Act, 1890 was made to remove the loopholdébese personal laws. Muslim personal law termsaqer
below the puberty age is a minor. In respect of iag®@nsiders a person below the age of 15 is amilm
different schools of Hindu law person below the afel5 and 16 years respectively are termed as mino
Statutory laws extended this age limit and say @etselow the age of 18 years are minors. Howevéhndf
person or property of a minor is controlled by ¢oeirt minority exists till the attainment of 21 ye@f age there.
For taking care of the minor Muslim personal lavpaipts three categories of guardians, viz. natguardian,
testamentary guardian and guardian appointed by Q#indu personal allows only two types of guargiaviz.
natural guardian and testamentary guardian. Stgtgpoardianship law admits all the guardians recaghin
both Muslim and Hindu personal laws. However ithauizes the court to appoint any person as guaridian
preference to natural and testamentary guardidhe@mame of betterment of the minor. With regardiuties
and responsibilities of the guardian personal lafvsluslim and Hindu as well as statutory law bdsr same
provisions. There laws say that the guardian shimadll after the person and property of the minaperly and
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diligently as if the minor is his/her own issue.w#ver none of these laws is strong enough to prtecperson
and property of the minor if they are abused bjheisguardian. Roman law was self sufficient irs tiigard.

In Roman law artificial guardian had to carry dig duties properly and sincerely. They were gipewers.
Their application was questionable and punishabié hampered the interests of the minors. In Hirahd
Muslim laws guardians exercise certain powers apg aire entrusted with some duties also. But nbcaity is
found to scrutinize them. Although the existing laantains some provisions for supervision of thiéoas of
the testamentary guardian and guardian appointezbibst but the penalties available in case of tiolaof the
provisions of that law are far less than Roman lamd ward had no remedy against the guardian f&s &f his
property except filing a suit of cancellation wittthree years after attaining majority. Here thespeal laws of
both Muslim and Hindu have no such mechanism.

Suggestion

The wisdom of Roman law lay in the moulding of cepis to serve practical purpose. The study of Rolanan
teaches the necessity for law to serve social paRdt is therefore suggested that some amendraentaade
into the personal laws of Muslim and Hindu as wadl the state legislation. The natural as well &rot
guardians in Muslim and Hindu laws should be em¢disvith the powers and functions of the artifidRdman
guardian. Natural guardian and other guardiansldHmipunished with the same penalties that weregrazed
in Roman law. If these changes are brought abailteirexisting guardianship law then the rights mterests of
the minor will be ensured and at the same timeytleedian will keep himself away from any sort ooanduct,
corruption, and misuse of ward.
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