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Abstract
Notion of direct participation in hostilities hasdn a complex and contentious phenomenon withimetlen of
armed conflict, especially where the armed confiiotolves non state armed actors. The notion coweers
situation where a person carries out specific attich by their nature or purpose form part of tlduct of
hostilities between parties to an armed conflictthis circumstance, a person loses his immunitytscomes a
legitimate target since he ceases to be harmldssugh it is usual that civilians and civilian oldg@njoy
immunity against direct attack, but where eithethef belligerents is an armed group, there is raldf how to
deal with members of such armed groups. This protdenanates from the fact that membership of theedrm
group is drawn from the civilian population whilerthg armed conflict, the general population is mag of
civilians and members of such group, and it creatpsoblem of identity. Likewise, the problem mdgoabe
attributed to lack of legal framework defining th&atus of members of armed groups and the notiadire€t
participation in hostilities. Therefore, the amichnalyses the notion of direct participation withview to
determining when civilian or a member of an armezlig loses immunity against attack.
Key Words: Combatant, Civilian, Hostilities, legitimate Targétrmed Group

1. Introduction

The protection of civilians and civilian object®rin the risk and dangers of hostilities during arroenflict has
been a major concern of the international commuritye immunity civilians enjoy is premised on thean-

involvement in military operations. But civilian munity lasts for as long as he does not involvariract that
qualifies as direct participation in hostilities. ¢ases of non-international armed conflict whesthlor either of
the parties to the conflict is an armed group,ahsrconfusion in identifying members of such grdéugm the

general population. As such, it is difficult to iy and ascertain members of armed group whocargying

out attacks on behalf of the group from the civilgopulation. This poses a serious threat to thiegerent in

determining the issue of legitimate target espicighere the members of such armed group carryquiearilla

attack. This raises a question as to when do apésssaid to have directly participated in hos¢i§ and when
does he cease to participate.

It is against this background that the article Witk at the general concept of civilian as pratdotategory. It
will analyse the concept of armed group with a vievdetermining the status of its members for thepse of
attack at all times. The article equally considbesnotion of direct participation in hostilities an exception to
civilian immunity. In doing so, it analyses the essal requirements for an act that constitute alire
participation, and when does the act begin and end.

2. TheConcept of Civilian and its | mmunity

The definition of civilian given in Additional Protol was not assertive i.e. civilian is negativagfined with
respect to combatants and armed forces. Civilisanis person who is not a member of the armed fooées
party to a conflict (Art. 50(1) API, Henkaert et 2D05). So in an elaborate language, a civiliaanig person
who is not a member of the belligerent armed fonwbgther or not the authority upon which such ador
depends is recognised by the adverse party orsotaded militia, incorporated paramilitary poli@evolunteer
corps, including organised resistance units, oa lE#fvee en massacting in immediate resistance to inversion
(McCobrey 1990, Art. 50(1) API). Meanwhile, the civilian paption comprises of all persons who are
civilians. The presence within the civilian popidat of individuals who do not come within the défion of
civilians does not deprive the population of itgl@n character (Art. 50 (2)(3) AP I). As it isrtially inevitable
that during armed conflict individual members o tarmed forces will be intermingled with the ciaili
population, and their presence shall not theredemive the civilian population of its charactersash or of the
protection to which it is entitled. Hence the preseof members of armed forces on leave amidsge leumber
of civilians does not mean that the group of cari may be attacked (Baxter 1988). In case oftdehbther a
person is civilian or not, that person shall besidered and treated as a civilian (Ladan 1999pré#ctice, this
means that a combatant may only open fire on pesrebuncertain status or who find themselves incation
which puts their status in doubt such as a temdiare civilians are not expected if he is convintteat they are
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enemy combatant, or civilian who loses protectismaaresult of direct participation in hostilitiekalshoven
2001).

The reason underlying principle of distinction lie tfact that civilians lack the right to directlarticipate in

hostilities and civilians lose their entitlementpimtection against direct attack for such timé¢hey take a direct
part in hostilities (Ibid). Under International Hamitarian Law, not only do civilians who directlanpicipate in

hostilities become legitimate target but they mégodace prosecution under the national law of shete

capturing them for simply taking up arms againgttimate constituted authority (Bellal 2009). There, in the

absence of rules protecting civilians, individuatso participated in hostilities in any way contidu® do so at
their own risk (Carmines 2008). Thus the safegudnds the law extends to civilians are premisednugheeir

refraining from participation in belligerent actigis and upon their identifiability as non-combasa(Baxter
1975).

On the contrary, there are contending views thalians do not require certain extreme protectiothé war is
just. Where the war is just, collateral killing @tilians in connection with legitimate military epations is to be
allowed (Maiese 2003). The other view is that tReelet to which civilians are responsible for theiats of
their government helps to determine what foreigiearsdo to the civilians, as in targeting or nogéding them
during a war against aggression, and what foreggean do on behalf of the civilians, as in a hunaaiain
intervention. The rationale behind this view istthaople bear the responsibility of their goverraaad hence
for their government’s action, whether or not thatesis a free state. In other words, the guilfoifing the
aggression should not be limited to the decisiokarsin the government or political and militarpaders who
approved the war alone since the war is for ther@st of the state (Cornwell 2008).

It has been asserted that in recent times, thénernisasing involvement of civilian objects in rraliy operations.
Hence, there is need in conduct of hostilitiestoodnly protect the lives and well-being of indival civilians
and of the civilian population, but also to prot#uise objects that are civilian in nature (Baxt@88). Civilian
objects are defined as those objects which arenilibéry objectives (Art. 52 API). It is also cle#irat in case of
doubt whether an object is civilian object or maitif objective, the object shall be considered diaivobject.
Additional Protocol | provides that in cases of dbwhether an object which is normally dedicatecitdlian
purposes, such as place of worship, a house or dthelling or a school is being used to make aedctiffe
contribution to military action, it shall be presedinot to be so used (Art. 52 (3) API). Howevergerehan
object is actually used in such a way as militanarters, command post or munitions depot it coateg
effectively to military action. It may then be redad as a military objective, provided always tthet condition
requiring that its destruction offers a definitelitary advantage in the circumstances ruling attthme is also
met (Kalshoven 2001).

3. The Status of M embers of Organised Armed Group

The membership of organised armed groups in théegbiof non-international armed conflict includesthp
dissident armed forces and other organised armeapgr Dissident armed forces essentially constjpard of
states armed forces that have turned against tergment (Melzer 2009). Their membership is deteealiby
continue stay under the structures of the stateedrforces to which they formerly belonged. Meanhil
membership of organised armed groups for the perpdgrinciple of distinction cannot depend on edust
affiliation, family ties or other criteria prone tror, arbitrariness or abuse. Instead, membershigt depend
on whether the continuous function assumed by divigual correspond to that collectively exercidedthe
group as a whole, such as the conduct of hostilite behalf of a non-state party to the conflicheif
membership is primarily drawn from the civilian pdgtion, but develops a sufficient degree of milita
organisation to conduct hostilities on behalf @faaty to the conflict (Ibid).

In practice, it is ambiguous whether members ofemfropposition group are considered members of armed
forces (combatants) or civilians (Sassoli 2008)oudh, persons taking direct part in hostilities non-
international armed conflict are sometimes labeleccombatants (UN General Assembly Res.2676 (®e0,
68-9 Cairo Declaration ). However, the designatombatants is only used in its generic meaningimadidates
that these persons are legitimate target and demjoy the protection against direct attack acaditdecivilians,
but does not imply a right to combatant status risoper of war status as applicable in internatiGraned
conflict (Henkaerts et al. 2005). States do nahwio confer the right to participate in hostiktiand its
corresponding combatant immunity on anyone in mternational armed conflict. Thus, it is obviouattthere
is no combatant status in non-international armadflict and this automatically lead to the conatusithat,
apart from the states armed forces, there are @wijans in non-international armed conflict. Ither words,
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members of organised armed groups could only belket! when they are actually conducting hostiliiesnot
at any other time (Droege 2008).

Furthermore, to consider members of opposition drgr@up as civilians would certainly appear to tzean
imbalance between members of such groups and goeatal armed forces. Application of this standaoiild
imply that an attack on members of armed groupniy ¢awful for such time as they take a direct piart
hostilities while members of governmental armeadsrremain legitimate target at any time (Henkakrtst al.
2005). It was suggested that there could be difterays of approaching the lawfulness of targetmembers of
armed group in non-international armed conflicte st approach is to treat any member of an argredp
who has a continuous combat function although neanes a civilian, but the mere fact of having coatius
combat function amounts to direct participationhivstilities and that person can therefore be atthckt all
times (Droege 2008). Thus an individual recruitedined and equipped by such a group to continyoast
directly participate in hostilities on its behalrcbe considered to assume a continuous combaidnreven
before he first carries out a hostile act (Melze02).

However, it not necessary that membership of aredrgnoup must depend on the continuous active astild
involvement in the conflict nor is it logically nessary that the continuous combat function of tigévidual be
or consist of the active conduct of hostilitiestlehalf of the non-state party (Boothy 2010). Tcedsthat the
individual who is a member of the organised armexlig must additionally assume continuous combattion
before he can become continuously targetable nartbe notion of membership to a degree that laéficant
justification and practical intuition (Ibid). Thergblem with the continuous combat function is tiatthe
confusion and urgency of combat, where split-secdadisions must be made on the basis of inadequate
information (Baxter 1975), how can the commandedeaxision maker be expected to distinguish whidlsqres
are participating sporadically as against thosén witcontinuous combat function?(Boothy 2010). Obsiy,
realities of war would not permit a commander tetidguish between members of armed groups on lbésis
continuous combat function at the battle field anthetimes the terrain may not give opportunityciareful and
effective identification. Perhaps, continuous cotrfio@ction approach may not really address the lprobof
members of organised armed group status as it eppede impracticable taking cognizance of resgitand
terrain of war.

The second approach is to define members of oppoesitmed groups which have a continuous combaitifum
as combatants for the purpose of the conduct difliies so that they can be legitimate target mg ime, but
without conferring on them a combatant status emchbatant immunity as in international armed canbfli
(Droege 2008). This is a membership approach thaughl attributed continuous combat functionganember
before he can continuously be targeted. The apprémmevertheless linked to continuous combat fonct
approach which leaves some questions unanswered.

The third approach is to consider any person whads formally a combatant i.e. not a member of the
governmental armed forces as a civilian and cay bal attacked during the actual times when he riscty
participating in hostilities (Ibid). If everyone B civilian, the fundamental principle of distirari becomes
meaningless and impossible to apply. On a moretipedaote, to prohibit attacks by government arrfedes

on clearly identified fighters unless engaged hyséhfighters is militarily unrealistic, as it woutbliged the
government forces to act purely reaction to archttehile facilitating hit and run operations by themed group
(Sasoli 2008).

Finally, how practicable it is for the governmeatdes to determine membership of an armed grodprepas
the individual in question commits no hostile aatldalow can membership of the armed group be disshgd
from simple affiliation with a party to the conflitor which the group is fighting i.e. membershigtihe political,
educational or humanitarian wing of a rebel movetmdtbid). Therefore, members of organised armenhgr
are civilians who directly participate in hostéi§ and attributing continuous combat function magate
realities of war where decisions are taken in tamgind within a split-second. It is impossible dentify a
person as a member of an armed group and at the @@ analyse his role by attributing continuoambat
function before taking decision whether to shoohot. But attribution of continues combat functisrpossible
when the parties are not in the actual heat ofwthe Though, it was observed that this position roegate
imbalance since it creates a conflict with one $ideing civilians as its members. That notwithstagdsince in
non-international armed conflict it is the statesied forces fighting dissident armed forces or argup, and
it is the states that did not want to confer bel@nt status to the armed group, it is logicaldfdl lthe view of the
states and treat members of armed group as cwilsmplisiter. In other words, they are to be &dahs

45



Journal of Law, Policy and Globalization www.iiste.org
ISSN 2224-3240 (Paper) ISSN 2224-3259 (Online) jlﬂli_.l
Vol.21, 2014 ||S E

civilians who directly participate in hostilities@ consequently loses protection and immunity abesbrto
civilians.

4. Notion of Direct Participation in Hostilities

In recent past, technological revolution in warfaes resulted in joining of segment of civilian ptagion with
each nation’s conduct of military operations anthlvisupport activities (McDonald 2004). Thus, dauil
employees far from the actual battle field begapedorm an increasingly direct and mission critisapport
function in many military high-tech engagementsvilZin personnel who administer any battle command
system, communications systems and high-tech web@om become a highly specialized component of nrmode
armed forces (Wenger 2008). Today, when wars aughfofor principles and ideologies, civilians have
increasingly taken an active part in the suppotaszitilities or in the hostilities themselvdardsecutor Vs Jean
Paul AkayesuBaxter 1975). In modern warfare, all the natior¢tivdties contribute in some way or other to the
pursuit of hostilities and even the people morddgits part in this context (Carmines 2008). Ewermen are
not left behind their participation in hostilitiés also not a new phenomenon, for many of them haken a
more or less active part in war throughout the weées (Krill 1985). Therefore, it is obvious thawiians
supplement military capabilities in areas of activiéitary operations and are meanwhile an indispblespart of
modern warfare (Wenger 2008).

Notwithstanding, civilians are accorded protectigainst attack unless and for such time as theydatct part
in hostilities. Although when a civilian uses weapw other means to commit acts of violence agdinstan or
material enemy forces, loss of protection agaittistck is clear and uncontested (Henkaerts 2005¢reTs

neither international humanitarian law treaty tHafined the concept of direct participation in fldss nor

does a clear interpretation of the concept estaddidrom state practice or international jurispnae(Melzer
2009). In other words, a precise definition of thiam direct participation in hostilities does ngist and has not
yet been clarified. And one of the areas of unaetaaffecting the regulation of both internatioreaid non-
international armed conflicts is the absence ofexipe definition of the term direct participatiifenkaerts
2005). Therefore, problem of determining what amidondirect participation exists in relation to allilians

including private military companies (Gillard 2006)

In line with this fact, many scholars have conttédzlitoward elucidating the concept of direct pgtiton in
hostilities as to what conduct amounts to directigipation and when does direct participation begnd end?
International Committee of the Red Cross (ICRC) dwdributed immensely in this respect with theiptetive
guidance on the notion of direct participation ostilities. According to ICRC interpretive guidandee notion
of direct participation in hostilities refers toegjfic acts carried out by individuals as part loé ttonduct of
hostilities between parties to an armed confliceladr 2009). In the words of Kalshoven, to takeraad part in
hostilities must be interpreted to mean that thesgein question perform hostile acts which by rtimgiture or
purpose are designed to strike enemy combatanthaterial (Kalshoven 2005, Carmines 2008 ). Direct
participation in hostilities also implies a direetusal relation between the activity engaged inkaardh done to
the enemy at the time and place where the actodturs. In other words, to take a direct part istifiGes is
usually taken to mean to engage in a specific lfithon an enemy combatant or object during a tiitnaof
armed conflict (McDonald 2004). Therefore, the aotbf direct participation in hostilities does mefer to a
person status, function or affiliation, but to bisgagement in specific acts that meet the requintstaf direct
participation in hostilities (Melzer 2009).

It is generally observed that in recent time, therease involvement of civilian in contemporary sd® of
warfare has resulted from the technological advenece and the emergence of complex and sophisticated
weapons that require joint and/or coordinated &ffof two or more persons with high-tech computesvidedge

for the purpose of identifying and designing theyéd location before an attack is lunch. Consedyecivilians

are often used in such high-tech operations duramgluct of hostilities and it increases their §knvolvement

in acts likely to qualify them as directly partiaiing in hostilities. Therefore, it increases dail casualty and
exposure to risk and dangers of hostilities.

5. Essential Requirementsfor Direct Participation in Hostilities

For a specific act to qualify as direct participatiin hostilities, it must satisfy three cumulatieesential
requirements- threshold of harm, direct causatimh lzelligerent nexus. To meet the threshold of hahm act
must be likely to adversely affect the military oggons or military capacity of a party to an arnsehflict or
alternatively to inflict death, injury or destrumti on persons or objects protected against diteatia(lbid). The
qualification of an act as direct participation damt require the materialization of harm reachheythreshold
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but merely the objective likelihood that the actlwesult in such harm i.e. harm which may reasbndie
expected to result from an act in the prevailirrguinstances (Ibid). Furthermore, a conduct of di@ivcannot
be interpreted as adversely affecting the militapgration or military capacity of a party to thenftict simply
because it fails to positively affect them (Ibi¢Qowever, Boothy added that an act of civilian magipvely
contributes to the fighting position of his own fyato the conflict, while not necessarily tranghgtiinto
immediate loss to the opposing party and it willoamt to direct participation in hostilities. It i@t necessary
that the act must adversely affect the militaryrafiens or military capacity of the party, it sefs where the
act is likely to at least cause death, injury ostdection (Boothy 2010).

The requirement for direct causation requires thate must be a direct causal link between a spemit and
the harm likely to result either from that act mrh a coordinated military operation of which that constitutes
an integral part (Melzer 2009). To qualify a spiecict as direct participation in hostilities, thenust be a
sufficiently close causal relation between the @ud the resulting harm. Therefore, individual cartdihat
merely builds up or maintains the capacity of ay#tr harm its adversary or which otherwise indifecauses
harm is excluded from the concept of direct pgvtition in hostilities, because the primary purpofsthe word
‘direct’ was to ensure that general contributioriite war effort was excluded as a ground for tiss laf civilian
immunity (Carmines 2008). Worthy of note is thetfdmat where a specific act does not on its owadlly cause
the required threshold of harm, the requiremendioéct causation would still be satisfied where #ut
constitutes an integral part of a concrete anddinated tactical operation that directly in onesalistep cause
harm that reaches the required threshold. Howehes,standard negate the contemporary phases danear
where attacks are achieved through a multiplicftintegrated steps, and the notion of causal stegihg to the
hostile act seems difficult to apply (Boothy).

Meanwhile, the requirement for belligerent nexugurees the act to be specifically designed to diyezause the
required threshold of harm in support of a partyh® conflict and to the detriment of another (Mel2009). In
other words, armed violence which is not desigieeldarm a party to an armed conflict, or which i aesigned
to do so in support of another party cannot amsapiarticipation in hostilities. Belligerent nexteates to the
objective purpose of the specific act and it isinfiience by mental ability or willingness of pens to assume
responsibility for their conduct (McDonald 2004k civilians forced to directly participate in kitises or
children below the lawful recruitment age may lpsetection against direct attack (Melzer 2009). Phsition
seems to be in consonance with battle field reslitvhere it is impracticable for an army to sighpeason
shooting at him, and yet wait to ascertain the wesibility or willingness of the person in carryitite attack
before he could react. Meanwhile, in cases of iddial self-defence; defending others against vioden
prohibited under international humanitarian lawca@se of exercising power or authority over persoterritory
and cases of inter civilian violence lacks bellaggrnexus required for qualification as direct ggration in
hostilities (Ibid). To crown it all, a specific antust satisfy all the three criteria of threshofdharm, direct
causation and belligerent nexus before it qualdi€slirect participation in hostilities.

Having captured the picture of what constitute dingarticipation, the question that arises nexwimt is the
time for direct participation in hostilities? Wheloes it begin and end? There is no certain answéhese
points, however, military logic suggest that theigek encompasses both the time during which thdiaivis
obviously approaching the chosen target with a viewcarry out his hostile act and the time he needs
withdraw from the scene after the act (Kalshovef130So, where a specific act requires deploymsunth
deployment and return from the deployment constitategral part of the act in question. The retinuom the
execution of a specific hostile act ends once tidividual in question has physically separated fribra
operation. For instance, by laying down, storinchioling the weapons or other equipment used anghasg
activities distinct from that operation. Howevdrete would still be a problem with how to categerilze period
when the person cleans and prepares his weapdntéoe use, and equally significant, is how to sibsthe
continuing activity of storing, retaining and/or noealing the weapon for future operation (Boothyl®0
Therefore, lack of legal framework defining dir@etrticipation in hostilities results in the ambiyugurrounding
when direct participation begins and ends espgcialicases of repeated attack- whether cleaningsémrihg
ammunition for subsequent attack form part of diparticipation.

6. Conclusion

The notion of direct participation in hostilitiegtails a situation where a person performs hoatits which by

their nature or purpose are designed to strike gneombatants or material. The act most satisfieseth
cumulative requirements- threshold of harm, dirtisation and belligerent nexus for it to qualify direct
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participation in hostilities. Where a civilian inlves in an act that qualified as direct participatin hostilities
he automatically loses immunity against attack.ekilse, members of armed group can be treated disucév
who take a direct part in hostilities and consetjyehey lose immunity against direct attack. Fay anember
of organized armed group who have continuous coritlbetion is a legitimate military target subjeotdttack
at all times.

It is suggested that International Committee of Rexl Cross in collaboration with member states ¢émeva
Conventions and the Additional Protocols shouldknaut a legal framework that provides a definitatuss for
members of organised armed group with unambiguosgipn. So that there would be a legal framewdndt t
define where and when a member of organised armaghdrecomes a continuous legitimate military tarte
is further suggested that there should be a legahdwork defining the notion of direct participatidn

hostilities with specific parameter for determinitgybeginning and end.
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