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Abstract
Indonesia is a country with abundant natural resssigiven by God. Its natural resource potent aathliic
mineral resource are scattered in 437 locatiorsutitrout Indonesia, from copper and gold in Papo#l o
Nusa Tenggara, nickel in Sulawesi and eastern kglarislands, to bauxite and coal in Kalimantaonglwith
the other minerals that spread in various locatioN®rtical conflict is including the conflict th&iggered by an
authority dispute between the Central Governmedt lagal governments. While horizontal conflict ocsu
between fellow communities of customary law as dtayghts owners in Papua. The conflict is alsduding
the conflict in the context of regulation in bolietnational and international context.
Keywords: Mining Conflict, Regulation

1. Introduction

Indonesia is a country with abundant natural resssigiven by God. Its natural resource potent aathliic
mineral resource are scattered in 437 locationsutittout Indonesia, from copper and gold in Papold m
Nusa Tenggara, nickel in Sulawesi and eastern kslarislands, to bauxite and coal in Kalimantaonglwith
the other minerals that spread in various locatfons

Those Indonesia’s abundant assets made the fouffatingr realized that its utilization must be atwebring

prosperity for all Indonesian people. Thereforesthfounding fathers’ noble vision and mission werigten in

Article 33 of Republic of Indonesia Constitutionhieh point (2) regulated that the production brasckhat
prominent for country and hold people’s interestlely, must be held by country for people’s prodperi
Proceed to point (3), it regulates that earth (Bndvater, and all natural wealth within must batoolled by

state and used optimally for people’s prosperitgntt, this nation’s founding fathers’ purpose wlaat t
utilization of natural resource by country in Inésia should aim for Indonesian welfare. Thus, edlufations
about natural resources must put “for people’sgedsy to the fullest” clausal.

The meaning of this clausal is that the concephefpossession of Indonesia’s natural resourcésess that
came from mining minerals “belongs to Indonesiapbeld Natural resource richness that belongs tmfeethat
trusted to state, are mandated to be managed prapeachieve Indonesia state purposes. Governamstate
representative has been given rights to manage thatsiral resources in order to be enjoyed by peegually
and justly’ Thus, all regulations related to natural resourasagement are always put clausal mention that
natural resource management is aimed for peopkppriy.

Therefore, ownership concept that used in Indon&siglightly different with state ownership systemno

acknowledged personal ownership of mining matertiads found underground of his land or propértyhat

ownership system can be clearly seen on considarptirt of Law number 4 2009 about mining, whiciest:
“That mineral and coal that contains under Indamesining territory as natural resources that caiveot
renewed is God’s gift who has important role irfifihg people’s needs, thus it maintenance shdéd
controlled by state in order to give added valuelfimonesia’s economy in attempt to achieve pesple’
prosperity and wealth in justicé”.

Furthermore:
“That mineral and coal mining business activity @vhis mining business activity besides geotherwibl,
and natural gas, also ground water has importdatinogive added value tangibly to economic growth
and sustainable regional developmeht”.

! Gatot Supramond;oal and Mining Law in Indonesia, Rineka Cipta, Jakarta, 2012, p. 1.

2 Adrian SutediMini ng Law, Sinar Grafika, Jakarta, 2011. p.24.

3 Ibid. p.vi. Private land owners automatically bexoowners of land mine material is in the subserficthe
United States and Australia. While in Russia, tlaesis the owner of all minerals, while at the ggiferning state or the
king has royal system that has the entire ingrdédienine. In Indonesia, the owner of mineral minjagsdictions in
Indonesia is the Indonesian Nation.

‘S‘See the consideration of the Law No. 4 Year 2@08erning Coal and Mining.

Ibid.
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2. Indonesia Mining Law L egal Policy

Legal policy of regulation in mining fields can bienply depicted as following:

Mineral and coal as natural resources that canaotehewed is held by state, and its development and
utilization are conducted by the government andligovernment together with business actor.

2. The government henceforth given opportunity to lekian legal business entity, cooperation, perasn,
well as local community to managed mineral and coiaing venture based on permit that related talloc
autonomous, issued by government and/or local govent according to its competence and authority.

3. In attempt to implementing decentralization andalcautonomous, mineral and coal mining management
will be carried out based on the principle of em#dities, accountability, and efficiency that inve$
government and local governmént.

From that legal policy, it is intended that miniimgIndonesia is hoped to give huge influence fa thte of
country’s economic growth. It means that if botlplexation and market of mining sector goes wellyill
significantly increase economic growth. This is digse the income from mining sector comes in varfouss
such us royalty, several kinds of taxes, and retidi.

From its connection aspect to economic mechanismingactivity also has impact on multiplier effestich as
increasing of market value of domestic brute, hbakkincome, and employability either regionallgtionally,

and locally. So, with a good activity's flow in nig sector, the other economic activities unitsl wiko

escalated as a manifestation of the increasingusinbss diversification. In the end, it will be ukked on the
growth of Indonesian economy which in bigger pectipe can be calculated from selling value, valddea,

worker’s income, and worker absorbent by mining panies, also contribution of fund for local devetemt,

particularly the region where the mining comparkjrtg place.

As illustration, it can be seen on Freeport Ind@iesactivity in Papua that has been operated fby@ars’
Freeport Indonesia is a world mega mining corporatvho work in Indonesia and produce concentraté ro
with metal concentration such as copper, gold, sihetr. Positive influence from the existence oééport
Indonesia can be clearly seen on the emerging wfamnomic area in Mimika District which is more deon
compare to the other parts of Papua. In that disttiere are two economic activities in miningteethat can
be found. Firstly, mining exploration on highlanand secondly, company’s administration activityafi
procession of concentrate and its shipping, togetit government work on the lowland.

The existence of this mining company economicaltinds significant influence towards the growth and
development in economic sector, e. g. in 8 yearogef time from 2004 to 2012, Freeport Indonefssaal
contribution to Indonesia’s state budget (APBN)1i#4.35 trillion rupiah. It shows that mining compan
financial contribution to country is quite huge. Wwkver, although it's financially and economicallives huge
contribution, in reality there are numbers of sbcanflicts emerged in Papua related to the mimiogpany. As

it has been forecasted lyetgeverin general provision of Law number 4 2009 aboutingnwhere it is stated
that the main challenge to faced in mineral and omaing in Indonesia is the influence of globatisa who
encourage democratization, local autonomous, humghts, environment, information and technology
development, intellectual property rights, also dachof private and community participation, whiastbeen a
global phenomenon nowadays. Additionally, it williy a huge impact to Indonesia natural resouraengiin
Indonesian in the future.

What is written in general provision of Law numi#eP009 has already existed in Indonesia, espedialiyeas
with mining resources, including Papua as the eagtovince of the country as well as province véthiggest
mining resource in Indonesia. It is allegedly caligg the management conducted by government walsaseid
on justice principle, spirit of local autonomousdareward problem to indigenous people nearby fleration
area or local people with ulayat rights (customeght) where their territory located in mining ldica.?
Allegations of government’'s misconduct in miningeogtion in Indonesia come from government who apgpea
to solely seen article 33 of Indonesia Constitutas country platform to control land, water, ancheis
contained therein. There is a shifting understagdig country government from only regulate and ngana
(regelen en berstuuren) to posses (eigens daawining resources utilization. As a result, the pplihat issued

! Explanatory of the Law No. 4 Year 2009 concerrlugl and Mining.

2 See at Sandhi Bagus Permaimerviewing with Representatives of PT. Freefort Jayapura, 12 December 2008.

3 See at Abrar Salendvlanagement of Natural Resources based on Social Justice, Paper, Faculty of Law —
Cenderawasih University, Jayapura, 19 Maret 2011.
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becomes biased from the main purpose of for thegenity of the peoplé.

3. Mining Conflictsin Indonesia

Allegation about the cause of conflict in the hamgllof mining resource in Indonesia nowadays id tha
operation of mining natural resource as part ohtiquassets that supposed to give benefit for meppsperity.
However, in reality, it becomes a struggling objbetween central and local government, betweeroibel
themselves such as province and district, alscutbspetween Adat law community and company, whicthe
end trigger injustice in its utilizatichOther allegation that needs to be examined is tcpor government
regime unwillingness to acknowledge and apprediaeapplication of Adat law community’s ownershipda
authority of the land or area where mining resosiloeated. That unwillingness caused role changinthe
government fronregelen en besturen, as it should be, teigensdaad. Then unilaterally as if there is no local
government and community with ulayat rights, givenagement concession to transnational mining coynpan

Suspected that this government policy accordingimgirresource emerge a sense of injustice amongst
indigenous people in Papua Province because #mnsrational mining company shows less appreciatidhe
existence of Adat law people with ulayat rightsisTbase not only occurs to gold and copper minglimika
District, but also appears in the other naturabuese that related to Papua’s Adat law people sisctorest, oil,

sea products, natural gas, and biodiversity. InuB@pAdat law people perspective, this phenomesomare
likely called “colonization” as a result of goverent policy in mining resource management that regle
economy, social, and cultural rights of Adat lanwople who hold ulayat rights in Papua province. Also
unbalance profit share between central governmahPapua province local government.

In traditional natural resource management in Papdat law community must dealing with increasingrnber
of national and international companies. Adat ldhdt believed by Papuans in their traditional fguas
“mother” is being massively exploited by capitalress under permit that issued by national governniofit
that gained by the investors and infestation feradbuntry also is considerably big. However, Iquadple as an
owner of ulayat rights only derive abuse and vagikinds of human rights violation in their life, maneager
people and the province where the mine taking place

Accuse of separatism stigma becomes their resifathey demand their rights either of profit shawe
compensation according to the principle of justitkey are considered as development obstacle aadttto
national stability. Consequently, security approtiet used is taken by force as solution to thergimg dispute
between Adat law community and company also theegowent. This is indicating government ignorance to
people’s rights that guaranteed by Constitution.

Related to the rights of traditional managemennaiural resources, Papua’s adat law community,ditarg
since from their ancestor for a very long periodiwie even before the establishment of Indonesialstry and
government, has had their own customary law. Th&oooary law covers regulations as well as system of
natural resource and land management that adogtedrtain ethnic community groups on the area at &alv
community. The law that applied is verbal or oejulation, but it has an absolute legal force andibg for all
adat law people that live in that area. In Indoadsi system this right called Ulayat rights, atithat in reality

still exist in Papua. This is the right that hagteacked by mining company who conduct exploitatiithout
recognition.

In Indonesia’s system of law, appreciation and gadion to Adat law community implicitly figured oArticle

18 point (2) of Indonesia Constitution that hasrbaeend as Article 18 b point (2) who stated tl@auntry
recognize and respect the units of Adat law petgdether with its traditional rights as long itlislives and
accordance to society development and the principRepublic of Indonesia. Article 28 | point (3)donesia
Constitution strengthen that “culture identity ahd rights of traditional society is respected adtw to current
development and civilization”.

In the Law number 4 year 2009 about Mineral andl ®baing, written in Article 2 point (2) about praiple and
purpose, where this law adopts the principle angative of “fairness and balance”. Furthermoretide
number 3 point (e) stated that “generating localgbe region, and country’s income, also to creat@loyment

! Ibid.

2 Ibid.

8 Juajir SumardiFranchise and Transnational Company Law, Arus Timur, Jakarta, 2012, p. 11.
4 See report on Center Statistic Beurée,Number of Indonesia Poor Peoplein 2014.
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to achieve people’s prosperity” which strengtheriticle 4 point (1): Mineral and coal as naturasource that
cannot be renewed is national asset that contrblfembuntry for people prosperity.

Moreover, the provision of Article 3 Law number ®6D about the Basic Rules of Agrarian Principles
determined: considering the provisions in Articlarid 2, Adat law society, as long in reality stiist, should
be in any way harmonious with country and natianafiterest, which based on nation unity and showaitl
contradict with the other laws and rules in a highierarchy. In the Law number 22, 2001 aboutd®etrm and
Natural Gas article 33 point (3) which regulatetfpkeum and natural gas business activity cannatdmelucted

in: cemetery, holy place, public place, public &siructure, nature conservation, culture consemwatnd adat
law society’s land.

As alex specialistaw number 21 2001 about Special Autonomous foruRaprovince, in chapter X about
Economy, where in article 38 point (2) written: romy business ventures in Papua Province whiclzeitil
natural resource conducted with respect to Adaiesgs rights, give guarantee of law certainty e tusiness
player, also principles of environment preservatiand sustainable development that regulated widtific
local regulation.

In chapter Xl on Protection of Adat Law Society’'sgRts article 43 point (1) stated: Papua Province
Government must acknowledge, respect, protect, eimpa@nd develop Adat society’s right based on ision

of the applicable regulations, and point (2): Aldat society’s rights mentioned in point (1) compdsof Ulayat
rights of Adat law society and personal rights @fteresident of the society.

Moreover in point (3): implementation of Ulayathitg, as long still exist in reality, done by Adaadler of the
concerning Adat law society according to local s@mn, in honor of the land authorization of formdiayat

right which obtained by another party lawfully amting to the legal rules and regulation. Furthemmior point
(4): providing of ulayat right land or Ind that bab to adat society resident for any objective, eddny

colloguy/discussion between Adat society and corextparty to obtain agreement related to land haardihat
needed and its reward. Next, in point (5): provimarel district/city government conduct active mediatin

attempt to settle ulayat land dispute fair and lyise

From international law perspective, acknowledgemami appreciation toward the existence of indigenou
people has been gone globally as followings: thna@& human rights related international documeuisyersal
Declaration of Human Rights (UDHR), Internationabv@nant on Civil and Political Rights (ICCPR), and
International Covenant on Economic, Social, and@al Rights (ECOSOC) have codes which regulateibo
Adat Law society or indigenous people, though thessesnant does not firmly regulate and determimeeridphts

of indigenous people.

Big concern towards indigenous people rights, paldr related to land tenure, begun after the éstabent of
World Council of Indigenous People (WCIP) in 196&xt in 1982, Working Group on Indigenous People
(WGIP) was formed through United Nation Social &mbnomy Council agreemeht.ater after the declaration
of Convention concerning indigenous and tribal pesjn independent countries (Convention No. 169989

by International Labour Organization (ILO), the ignbf customary law societies became more recaghizy
many countries, where every government should césptures and values that live in customary lawgieties.

One important event related to indigenous peopbtegeition and reinforcement departed from the testl
Earth Summit in Rio de Jeneiro in 1992 by the idsakRio Declaration on Environment and Development
(1992). In principle 22, mentioned that customay kocieties play important role in environment agament
and development because of their traditional kndgdeand practice. Another important result fromtiEar
Summit which known well as Agenda 21 which in cleap?6 stated about protection to “Ulayat rights of
customary law societie$"Hence, country have to know and fully supportehéty, culture, and their interest as
well as give them opportunity to actively partidipg in accomplishment of sustainable development.

The next is, United Nations Permanent Forum ongewidus People that established in 2000 has endorsed
United Nations Declarations of the Rights of Indiges People (UNDRIP) in September12007 where
Indonesia was one of the signatory countries. Tleislaration has recognized customary law sociebesh

1 M. Akil Mochtar, Protection of Constitutional Rights of Adat Law Society, Paper on National Meeting of Adat
Dayak Community, p. 3.
2 |bid.
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individual and collective rights, from economy, dccultural, political, etc which strengthen byptitutional
Court interpretation trough Verdict Number 31/PUURD0O8. Therefore, protection towards customary law
societies in Indonesia has been backed up by tatistial basis either nationally or trough interoaal law
conventions to defend their rights. Thus normayivelatural resource management has promised juatide
prosperity to people of Indonesia, particularly tonsary law societies with Ulayat rights in Papua.
Unfortunately, in reality, there is only an accuatidn of the sense of injustice for years that lyigtuspected
has been transformed into conflict which resul@ngsion of the sense of nationalism and in thediratted to
disintegration.

From the phenomenon that elaborated above, thexenidition called customary law societies’ margiretion

in Papua, since the operation of transnational mgiiompany who exploiting mining resource in indiges

people environment so their access to the foresirhes more narrow or, like in the other placesatual. The
phenomenon that happened evenly to customary coitigaiim Papua is the decreasing of cultivationdfe
rotating pattern that is done by the people. igating harder to find a hunting area, hard to fitear water
because it has been polluted by tailing waste gsiaptace for community rituals has been destrogigdr and

sea biota around the estuary which is food supa$ybieen contaminated with mining waste, and thisieionly
food resource that comes from the water.

Within the framework of the capitalist political @momy models of thinking which is Indonesia's cntre
economic system, and integrated with the globahenuc system through the process of development and
modernization. So that as the result, economy ptipas experiencing the transformation under tlesgrre of
national and international companies’ expansiongrowho tightly connected with national elite pal#ti That
power came in the form of capital expansion throagbariety of investments in various sectors, paldirly
mining natural resources sector.

The exploitation of natural resources in papua ime®s occurs systematically and on a large scalétidadly,
since the New Order until today, domination andemagny are systematically in all political decisimaking
done by the Central Government. Thus, for custonp@gpe involvement in this aspect is absolutehhingt
Local people don't see as representation of loeatls but central interest.

External forces (The New Order government regime) present in the form of bureaucratic expansion
development designed from the Centre almost withmudlving local communities. The phenomenon iswno
as country illegitimate, due to the presence ofeSitastitutions in the local region turned out ® umrelated to
the interests of the citizens.

The whole area in Papua province became part ofedpansion of capital institutions both nationadan
international. Capital institutions are presenthia form of HPH, HPHTI, oil and natural gas comganias well
as transnational corporations such as freeporthwihies not embedded directlyto peoples life. Assalt, there
is an imbalance relationship between the staté&utish and capital center against the Papua PeaviBecause
natural resources are going to be exploited tonth&imum, unfortunately the result is absolutely fwtthe
interest or prosperity of indigenous peoples, s the condition of indigenous peoples remainimd@ions far
from justice.

Conflict in natural resource management in papeaulted on customary law society had to deal with a
increasing number of trans-national companiesgewbus land which believed by the general custoraavyin
their custom ritualsas "biological mother" was taksy the owners of capital only with the power efipit and
concession from the government. Profit earnednwgstors and investment for the country was not ifew
number. But on the other hand, the community agouwsy rights owners only gained force and varitypes

of human rights violations in their life.

What is done by transnational corporations is tyeary incompatible with human rights as set imfbtUnited
Nations Code of Conduct on Transnational Corponaitioarticle number 12, part Adherence to sociducal
objectives and values. Article 13 part Respecthimman rights and fundamental freedom, includinglamg
transfer pricing as stated on Article 33 Draft @ditNations Code of Conduct on Transnational Cotjmrs.
Next is contradicting with article 41 Code of Contlbecause of environment pollution and demolitiorthe
area where the mining corporation operated, togetita tailing dump.

The conflict also involves society and the Governtnespecially the Central Government who in fawder the
economic development reason, by means of chandiagetonomic potential into real economy, then the
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Government gives permission or concession to timepemies without looking at all customary law comiityin
interests as ulayat’'s rights holder of the minimgaa This is due to the presence of the wrong \iéwhe
Government that considers natural mining resousises source of income that should be realized.

Permits or concessions that granted by the nati@oakrnment to the transnational company was pexdeby
customary law community as something very detrimleiitis because customary law society lost theaess to
the forest as their hunting and cultivating plaaep the destruction of the forest environment aaaed place
for their ritual towards the ancestor spirit, ttevgrnment has neglected his people’s constitutioghts.
Another interesting thing to examine is a confbitinterest between the authorities of the Cer@avernment
with local governments in the field of permissiar fnining resources processing. That the core r&géonal
autonomy is the relationship between the CentraleBument with local government, which also includes
division of authority between the Central Governtremd Local Government, in this case, authoritynining
permission.

The spirit of local autonomy is the backgroundhaf birth of Act No. 4 of 2009 about Mineral and Cigining.
But it turns out that the existence of the minarad mining law of coal is in practice still mucloldted by local
governments. Number of cases of overlap permitiisated by local government, not to mention thealgyand
tax result of the company that entirely co-optectégtral government.

Based on the conflict map of the management ofraktasources in mining that explained above, thenlaw
issue which can be expressed is that the proces$ingtural resources in Indonesia, including Pgmaaince
has yet to welfare the people of Indonesia, esfgtiee community's customary law as Ulayat rightdders in
the area of the mine.Even if they are deemed tdaweé the capacity or does not meet a particutéesdication
in terms of the process of management of miningue®s in the area of their Ulayat rights, it ddesm®ean that
their constitutional rights which are protectedrational and international law, and strengthen bpublic of
Indonesia Constitutional Court’s Verdict numberPBal-V/2008, can be simply ignored.

Not to mention the environmental damage as a regutie mining exploitation, which also resultedtéilings
mounting that are polluting rivers where peoplerframoro tribe searching for food. Also it is cantaating
all the water biota which within a certain periodlwnfluence on human life. Another conflicts inwing the
Central Government with local authorities relateshe sharing of the income from mining which isléad
small in number when compared with the resultshefttansfer pricing conducted by mining companibdsciv
result in high potential losses from the tax sector

There is a strong tendency that because of thenadation of things mentioned above have pushedvaati
Papua in general to struggling hard in order toogeetof the snare of poverty and inequity thatdased mining
management policies by the Government which coraiidg wrong. Allegedly that the aspirations of Papu
Merdeka, which very strongly championed by the gedious people of Papua, is because their basits tigive
been long neglected by the State and mining com@myhe feeling as a nation that colonized andymalized
in their own land is always reflected in their BveApparently this injustice problem is allegedf/ane of the
triggers of Adat’s society fight.

4. Conclusion

Mining conflicts in Indonesia is caused by conflitiat is vertically and horizontally. Vertical cdinf is
including the conflict that triggered by an autlwrdispute between the Central Government and local
governments. While horizontal conflict occurs betwdellow communities of customary law as Ulayghts
owners in Papua. The conflict is also including ¢baflict in the context of regulation in both thational and
international context. In other words, justice isaurce of conflict in the management of naturabugces in
mining because of the Government's income is vewlls

References

Mochtar, M. Akil, Protection of Constitutional Rights of Adat Law Society, Paper on National Meeting of Adat
Dayak Community.

Saleng, Abrar,Management of Natural Resources based on Social Justice, Paper, Faculty of Law -
Cenderawasih University, Jayapura, 19 Maret 2011.

Sandhi Bagus Permanaterviewing with Representatives of PT. Freefort Jayapura, 12 December 2008.

Sumardi, Juajirranchise and Transnational Company Law, Arus Timur, Jakarta, 2012.

Supramono, Gato€oal and Mining Law in Indonesia, Rineka Cipta, Jakarta, 2012.

Sutedi, AdrianMining Law, Sinar Grafika, Jakarta, 2011.

194



The IISTE is a pioneer in the Open-Access hosting service and academic event management.
The aim of the firm is Accelerating Global Knowledge Sharing.

More information about the firm can be found on the homepage:
http://www.iiste.org

CALL FOR JOURNAL PAPERS
There are more than 30 peer-reviewed academic journals hosted under the hosting platform.

Prospective authors of journals can find the submission instruction on the following
page: http://www.iiste.org/journals/ All the journals articles are available online to the
readers all over the world without financial, legal, or technical barriers other than those
inseparable from gaining access to the internet itself. Paper version of the journals is also
available upon request of readers and authors.

MORE RESOURCES

Book publication information: http://www.iiste.org/book/

Academic conference: http://www.iiste.org/conference/upcoming-conferences-call-for-paper/

IISTE Knowledge Sharing Partners

EBSCO, Index Copernicus, Ulrich's Periodicals Directory, JournalTOCS, PKP Open
Archives Harvester, Bielefeld Academic Search Engine, Elektronische Zeitschriftenbibliothek
EZB, Open J-Gate, OCLC WorldCat, Universe Digtial Library , NewJour, Google Scholar

c Je‘ m l\l)l\C(())Ht\l(l\
I'OS

O ULRICHS\WEE  JournalTOCs |

£ 2 ¥ Elektromsche
008 Zeitscnnftendibliothek
( ) ¥/ \ "y
(’C\ | | LR
) A e

oCLC WF [ IBRARY

WorldCat



http://www.iiste.org/
http://www.iiste.org/journals/
http://www.iiste.org/book/
http://www.iiste.org/conference/upcoming-conferences-call-for-paper/

