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Abstract
This research work is a dissertation; it is socio-juridical in nature. It studied and discussed secondary materials of
legislations in the form of manual and electronic literatures of law, relevant law research results, particularly in
the field of consumer protection, and other relevant written materials. It also examined legal facts of consumer
protection and their impacts on the general public. The aims of this research work are as follows: 1) To describe
the idea of “Value of Balance” in the Consumer Protection Act; 2) To describe the responsibilities of involved
parties (consumers, businesses and government) in order to create a state of balance in the consumer protection
process; and 3) To describe the roles of four supporting pillars in the realization of balance in consumer
protection.The results of this research revealed that: 1) The value of balance in the Consumer Protection Act is
based on the synergy between the rights and obligations of consumers, the rights and obligations of business
actors, the duties and responsibilities of the government, the support of both public and private agencies, efforts
at consumer dispute resolution, and the supervision of standard contracts; 2) The rights, obligations, and
responsibilities of consumers, businesses, and the government were not fully realized. This means that the
mandate of the statutory provisions in the field of consumer protection was not achieved; hence, balance was not
achieved; 3) The four supporting pillars (government's efforts, consumer protection agencies, the use of standard
contracts, and consumer dispute resolution) did not help to realize balance in consumer protection.
Keywords: Harmonization, Value of Balance, Consumer Protection.
INTRODUCTION
It has been fifteen years since the Law No. 8 of 1999 on Consumer Protection (UUPK, for short) was enacted by
the government. However, its implementation has been weak, especially in terms of guaranteeing the rights of
consumers and in consumer dispute resolution.
The more advanced the economic development of a country (which affects the development of the
world industries and economies), the more the legal instruments required to regulate and protect the rights of
consumers in order to create balanced business climates between consumers and business actors.
Essentially, the relationship between businesspersons and consumers is not balanced. Business persons
have a better knowledge of production processes and rendering of services than consumers. In addition, they
possess capital capability and a stronger bargaining position. Imbalances in contractual relations between
consumers and business doers are marked with a great number of one-sided agreements (standard contracts) that
are often very bulky and harmful to the interests of consumers.
An unbalanced relationship would create a situation in which consumers have to accept an agreement
that was prepared in advance by business actors or they (consumers) will not get the goods and/or services they
require (take it or leave it).
According to the constitution, Indonesia is obliged to protect all its citizens, ensure their general welfare,
and realize a just and prosperous society. One form of protection is the enactment of UUPK. To ensure that this
objective is achieved, the government should be involved in contractual relationships between consumers and
businessmen to create a relationship that is 'balanced' between the two parties. We are of the view that the
government should be included in contract relationships. In this dissertation, we call these three groups
(consumers, businesses and the government) the "3 main pillars in the protection of consumers".
In the provision of UUPK Article 2, it is explicitly stated that "consumer protections are based on the
principles of benefit, justice, balance, security, and safety of consumers as well as certainty of law", especially
the principle of balance that is intended to provide a balance between the interests of consumers, business actors,
and government both in material and spiritual perspectives.1
Consumer protection is an integral part of healthy business activities. In healthy business activities,
there should be a balanced legal protection among consumers, businesses, and government; the lack of a
balanced protection would put consumers in a weak position. Consumers’ position would be worse if the
products offered by businesses are scarce; they may abuse their monopolistic position, which would be
detrimental to consumers.2
There are evidences to show that current practices in the area of Consumer Protection (Das Sein) do not
totally comply with the provisions of the Consumer Protection Law and other related regulations (DasSollen).
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This has brought about a serious issue which is that "the practice of Consumer Protection so far has not yet
reflected the value of balance despite efforts at realizing the welfare of society." This issue is a very interesting
one; it is studied and analyzed in-depth in this research.
Based on the description above, the problem statement of this research is: ‘What does the realization of
the “Value of Balance” mean with respect to the Consumer Protection Act?’ Accordingly, this research aims to
ascertain the extent of the realization of the “Value of Balance” as advocated in the Act of Consumer Protection
and find out how the responsibilities of the involved parties (consumer, business communities and government)
were carried out.
This study is an effort to develop science in the field of consumer protection laws. It is also expected to
serve as a reference in formulating policies and developing regulations, especially consumer protection laws.
THEORETICAL FRAMEWORK
The UUPK No. 8, 1999 as specified in Chapter II on Principles and Objectives states that Consumer Protection
is based on the principles of benefit, justice, balance, security, and safety of consumers as well as legal certainty.
These principles were derived from the values on which the establishment of the act is based.
In the Act of Consumer Protection, in addition to the value of balance, which is a very important value
that influences the realization of the objectives of consumer protection, there are other values which, in our point
of view, have strategic influences on the realization of a state of balance, which helps to achieve consumer
protection. They include the values of fairness, usefulness, safety and security, and legal certainty. 1
The value of balance is intended to provide a compromise between the interests of consumers, business
persons, and governments in the sense of material and spiritual perspectives.2
As interpreted in everyday language, the word "balance" refers to the notion of a "load sharing on both
sides in a balanced state." In the context of this study "balance" is defined as a state of silence or harmony
derived from acts of various powers in which one power does not dominate the other(s).
By looking at the substance of Article 2 of UUPK and its explanation, the principles of law can be put
in 3 categories as follows:
1. Principle of expediency, which includes the principles of security and safety of consumers;
2. Principle of justice, which includes the principle of balance;
3. Principle of legal certainty.3
Radbruch mentions that fairness, expediency, and legal certainty are the "three basic ideas of law" or
"the three basic values of law."6 Of the three principles, the principle of justice often becomes the main focus, on
which Friedman states that:
“In terms of law, justice will be judged as how law treats people and how it distributes its benefits and
cost”. In relation to this, Friedman also stated that “every function of law, general are specific, is allocative”.
As a principle of law, this principle is the first reference both in the regulation of legislation and in
various activities related to consumer protection movements by all parties involved.
Also, many jurists claim that fairness, expediency, and legal certainty are the objectives of law. The
problem is that, as Radbruch and Achmad Ali claim, it is difficult to realize them at the same time. Achmad Ali
questioned, if they are the objectives of law that have to be realized concurrently, do justice, expediency, and
legal certainty, not pose a problem?
It frequently happens that one objective interferes with other objectives. He gave an example, in a
particular legal case, if the judge wants a fair verdict according to his perception, then the consequences are often
detrimental to the interests of the community and vice versa.7 In this regard, Radbruch teaches:
That we should use the principle of priority in which the first priority always falls on fairness, then
expediency, and finally on certainty of law." Achmad Ali did not fully agree to this opinion, as he has said:
Personally, I would agree to adopt the principle of priority, but not to have set a priority order as taught
by Radbruch, namely, justice on the first, benefit on the second, and legal certainty on the last order.
Ahmadi Miru considers that it is more realistic if we adhere to the principle of casuistry priority. 4 What
he means is that the three objectives are assigned a priority in accordance with the law for a case at hand; case A
might be applicable for expediency priority, while case B for legal certainty.
Thus it can be said that through the principle of casuistry priority, each of the objectives of law, i.e., to
achieve justice, expediency, or certainty of law, depends on the conditions at hand or faced in a case.
The principle of balance is grouped into the principle of expediency, considering that a state of balance
1Herlien
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is also justice to the interests of all the parties. Government’s interests in this context do not include direct
commercial transactions, which should only take place between business persons and consumers. Governments
have to represent the public interests of both parties through supervisions and controls in the form of policies put
forth by the various legislations.1
A balanced protection of business actors and consumers displays statutory functions which, in the view
of Roscoe Pound, is considered a means of controlling social life by putting "interests" existing in the
community in balance, or in other words, a means of social control.2 A balanced legal protection for business
doers and consumers cannot be separated from the regulation of the legal interactions among involved parties.
According to Bellefroid, in general, either public or private legal relations have to be based on the principles of
freedom; legal subjects are free to perform what they want to but are limited by the wishes of others and they
should maintain social order.
With the principle of equity, every individual has the same position in law to implement and reinforce
their rights. In this case, laws provide each individual with equal treatment. The principle of solidarity is actually
the opposite of the principle of freedom.
While rights stand out in the principle of freedom, obligations do in the principle of solidarity and each
individual agrees to maintain a steady social life as a way of ensuring human survival. Through the principle of
solidarity, it is possible (for the purpose of preserving a good state of community life) for the government to
interfere with any case that is private in nature.3 In this regard, the interests of the government are carried out in
accordance to the principle of equality.
John Rawls, in his article A Theory of Justice, elaborated on the concept of justice put forward by the
utilitarian group and proposed a theory that justice is a natural thing.
The principle of justice according to the utilitarian group is that justice has to be applied even though
other parties get harmed as long as a larger number of people benefit (The greatest happiness for the greatest
number). According to Rawls, justice could be said to have been done despite some inequalities in terms of
distribution. However, an inequality should be able to protect or improve the position of the least advantaged in
society, optimizing a minimum condition.
Accordingly, in our opinion, being just does not always mean equal distribution, but that parties with
weaker positions should be protected.
A further exploration of the utilitarian and John Rawls’ theories on the concept of justice is presented as
follows:
1. According to the Utilitarian ideology (Bentham, Hume and JS Mill), justice will be obtained if the
use of the resources of a community reaches an optimal level; in this case Average Utility is calculated per capita.
This initiated the famous phrase: "The Greatest happiness for the greatest number".
2. According to John Rawls, justice will be obtained if the use of resources reaches a maximum point
at an even manner by taking into account the personality of each person/group (justice as fairness).4
The principle of justice of Utilitarian ideology is that happiness is for as many people as possible and
therefore, the law must be able to provide benefits (utility) for as many people as possible by considering all
involved parties; in other words, providing benefits by taking the personality of each person/group into account.
John Rawls further states that “fair” is called so although some inequalities come up. But, inequality
should be able to improve the position of the least advantaged. Accordingly, being just does not mean even, but
that those of weaker positions should be protected.
This research also elaborated a legal theory proposed by Roscoe Pound, Theory of Interest Balance, in
which the Unites States of America’s Pragmatism is the basis. In line with the pragmatism applied in his country,
Pound tended to avoid theoretical constructs that are generally too abstract like theories that emerged in Europe.
For Pound, laws cannot be allowed to float on the concept of logic or immersed in elusive technical juridical
expressions. Rather, they must be practical in the real world, i.e., the social world that is overcrowded with
competitive needs and interests.5
Basically, the ''initial conditions" of the structure of a society are always in a state that is less balanced;
some are too dominant while others are marginalized. To create a “civilized world”, the structural imbalances
need to be reorganized in a pattern of proportional balance. In this context, laws that are logical, analytical and
abstract (pure laws) or those that contain a picture of reality (sociological) are not reliable.
These types of laws, at most, only conform to what has been in place. They cannot change a situation.
1Ahmadi
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Therefore, progressive steps are required to enable laws to bring about changes. This view initiated Pound's
theory of law as a tool of social engineering. The question then arises is: what should be worked out by law in
the context of social engineering? The answer is “managing interests existing in society.”
The interests should be arranged in a way as to achieve a proportional balance. The advantage is that it
could establish a stable community structure up to a point where satisfaction is achieved and conflicts and
uselessness can be avoided.
RESEARCH METHODS
This research was carried out as a dissertation. It is a socio-juridical type of research. It studied and discussed
secondary materials of legislations in the form of manual and electronic law literatures, relevant law research
results, particularly in the field of consumer protection and other relevant written materials. It also examined
legal facts about consumer protection conditions and their impacts on the general public.
This law research type (the combination of normative and sociological aspects) was used on the
reference to serve as a distinction between a normative law research and a sociological legal research.1
By combining the two methods, it is expected that the results of the research could reveal the
concordance between the science and its objects so that the truth found carried a high level of validity, and was
objective and logical, because it is about the agreement between objects and what is already known.2
The population of the research was the consumers in Makassar city. Makassar was chosen because it is
one of big cities in Indonesia and more especially, because it is a representation of the east region of Indonesia.
In addition, the population of the city is quite large. Furthermore, the issue of consumer protection is applied in
the city as it is applied in other big cities across the country. Therefore, it was considered that the consumers in
Makassar, who constitute the population of the research, was representative. The geographical location of the
population facilitated the implementation of the research without decreasing the quality of the representation of
the population.
The samples taken were divided into three major groups, consumers, business doers, and government.
The larger the sample, the smaller the percentage rate of distortion. Because the samples of consumers and
businesses were large, they were taken randomly and stratified, using Stratified Random Sampling method. As
many samples as possible were taken from the government and the number of samples was made to be close to
the number of samples of the population so that answers obtained from them could be closer to reality.
Data collection was performed by using the techniques of documentation, interviews, and questionnaire.
In the questionnaire, each question was answered by respondents using a likert scale that was provided. Data
analysis was based on frequency tables in which the tendency of each answer was analyzed. Subsequently,
conclusions were drawn and were followed by descriptive analysis to analyze and address existing problems.
RESULTS AND DISCUSSION
1. The Value of Balance in the Consumer Protection Act (Act No. 8, 1999)
After having studied a total of 65 articles in the UUPK, we found that there were 29 articles that dealt on
interests (rights and obligations) and they implied balance.
In our opinion, if consumers have to be protected, the rights and obligations (interest) of consumers and
business actors, governments’ responsibilities as well as the role and function of private and public consumer
protection agencies, including all the criteria set out in Articles of UUPK as a crystallization of balance, must be
fulfilled and implemented as much as possible. The fulfillment of rights, obligations and responsibilities will
protect consumers and business doers against losses that might arise from a variety of causes; these are the terms
for realizing balance. To make it easier to understand how balance is reached, the figure below shows that the
three main pillars, i.e. consumers, business doers, and governments must be supported by good consumer
protection agencies and governments’ efforts through programs that favor the protection of consumers in the
society. They also have to be supported by adequate efforts to resolve consumer disputes (litigation and nonlitigation). In this way, equitable and beneficial consumer protection for all the people of Indonesia would be
achieved.
With the aid of the above figure, we will show how the theory that we developed and named "Theory of
Harmonization of the 3 Main Pillars in Consumer Protection" works for the purpose of understanding the
concept of the value of balance.
The principle of balance is classified under the principle of fairness, given its nature that the balance in
question also means justice to the interests of each of the three parties: consumers, business doers, and
governments.3
1
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In our opinion, in line with Roscoe Pound's theory, the balance in question is the balance of the interests
of consumers, business actors, and governments (3 main pillars of consumer protection). Consequently, to
realize that balance, it is necessary to establish a synergy among all interests.
Synergy1 among the interests of the 3 main pillars mentioned above and supported by governments’
efforts, consumer protection agencies, optimal mediation in consumer leverage, regulations and oversight on the
use of standard contracts in society, in our opinion, will realize balance in consumer protection. This in turn will
ultimately create harmony2 or ideal conditions/atmospheres for consumer protection, where all the parties will
gain benefits that will bring prosperity and justice to all the people.
2. Responsibilities of consumers, business actors, and governments in realizing balance in consumer
protection
We reached the following conclusions from the responses of the above respondents: of the nine indicators related
to consumer rights in terms of the consumer's perspective, five corresponded to expectations, provision and rule
of law; we regarded them as positive (+). Three did not conform to the regulations/legislation and we regarded
them as negative (-). The last one was neutral. This suggested that although the number of positive factors was
more than the negative ones, it is our submission that there were still obstacles that would impede the
achievement of balance in consumer protection (as depicted in the table below).
The conclusion drawn from consumers' assessment of the responsibilities of business actors from the
consumers’ perspective was that all the eight indicators relating to the responsibilities of business doers were
incompatible with the expectations, rules and regulations; we regard them as negative (-). This implied that that
the perception of the responsibilities of business actors according to consumers responses was still very poor and
therefore, would also be an inhibiting factor in realizing balance in consumer protection.
The conclusions that we reached based on the responses of business doers with regard to their
responsibilities was that, of the three indicators, two did not correspond to the value of balance (negative) while
the other one accorded to balance (positive). Thus, it was interpreted that the responsibilities of business doers
was also poor and it impeded any effort to achieve balance in consumer protection.
The conclusions made from the above five indicators with respect to the responsibilities of consumers
viewed from the perspective of business operators was that 3 indicators were balanced (positive) while the other
two were not (negative). Therefore, in our opinion, in spite of the fact that the positive elements are more, there
were still inhibiting factors in achieving balance in consumer protection.
From the 7 indicators of governments’ responsibilities assessed from the perspective of business doers,
it was concluded that 6 out of the seven indicators were not balanced (negative).. Only 1 indicator was balanced
(positive); hence, six out of the seven indicators turned up as obstacles in achieving balance in consumer
protection.
In total 32 indicators were assessed by consumers and business actors. Eleven of them corresponded to
the value of balance (positive) while 21 indicators did not correspond to the value of balance (negative); only
one of the assessed indicators was neutral.
It was concluded that the efforts made to fulfill the rights and obligations of consumers and business
actors still encountered quite a number of constraints. The number of indicators that did not correspond to the
expectations and the statutory provisions on consumer protection (corresponding to the value of balance) was
more than the number of those that did.

1

Synergy is the process of combining several activities in order to achieve a doubled outcome. Synergy is the key to
achieving coordination and cooperation, because without coordination and cooperation it is certainly difficult to achieve the
targets set. "Alignment is the essence of management," said Fred Smith, Chairman Federal Express.
(Sugiartosumas@nakertrans.go.id / NEWSLEDGE). Posted 13th January 2014.
2 In Kamus Besar Bahasa Indonesia (KBBI), harmonis [harmonious] is interpreted as concerned with a harmony; accord to
one another. Meanwhile, mengharmoniskan [harmonize] means to make harmonious, pengharmonisan [harmonizing] is a
process, a way, an act to harmonize, and keharminisan [harmonization] is defined as the state of harmony; concordance.
National Law Development Agency of Depkumham (Legal and Human Right Department) defines harmonisasi hukum [law
harmonization] as scientific activities for making harmonious process (adjustment/concordance/balance) of written law
referring to philosophical, sociological, economic and juridical values. On the basis of the definitions, it can be interpreted
that the three main pillars harmonization of consumer protection is the process of harmonization and alignment of the
interests of consumers, business doers, and governments as an integral part of the system or sub-system of consumer
protection in order to achieve its objectives.
Source: Setio Sapto Nugroho, Head of Legislation Bureau, the State Secretariat for Economic Affairs, Jakarta, 2009.
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3. Governments’ efforts, Consumer Protection Agencies, Use of Standard Contracts and Efforts aimed at
Consumer Dispute Resolutions
a. Governments’ efforts through work programs
Based on the results of this research, the problems that hindered the provision of these services to the community
were limited outreach, facilitation, and entrepreneur coaches in the field of industry and commerce, partly
because of limited budgetary allocation. Other constraints were unavailability of up-to-date data on the potentials
of small and medium-sized businesses, a lack of synergy between SKPD and other stakeholders, and
unavailability of data of business doers/street vendors that kept growing in Makassar city. 1
The above finding is in line with what the Head of Consumer Protection and Metrology Division of
Depperindag (Industry and Trade Department) of Makassar, Sri Rejeki, said in an interview on June 18, 2014.
She explained that there were constraints that were not yet surmounted. For example, the number of socialization
programs on the issue was still limited. As a result, many consumers and even business actors do not know and
understand good consumer protection regulations and the availability of relevant institutions such as the BPSK at
the Depperindag Office Makassar.
b. Consumer Protection Agencies
The Head of BPKN, Suahartini Hadad, said that the number of LPKSM on record was 254 units, but only about
30% actively advocated consumer protection. Suhartini told the press at the National Communication Forum of
LPKSM III in Surabaya on Thursday, January 24, 2013 that "of the approximately 254 LPKSM throughout
Indonesia, only about 80 to 90 LPKSMs actively advocated consumer protection while the others did not,"
Suhartini, usually called Tini Hadad, explained that in general, funding issues prevented them from
performing their jobs, advocating consumer protection. "Sometimes, the board members of the agencies had to
spend their own money to run their programs; they did not get any financial aid from either the local or the
central governments."
Meanwhile, the Chairman of BPOM admitted that they still needed more employees. They had a limited
number of inspectors and auditors. In addition, the quality of their inspectors and auditors was still low; the
current audit scope of BPOM by means of production and distribution in Indonesia is approximately 18% only.
In other words, on the average, each facility is re-audited every five years. Ideally, surveillance over every
facility audited should be performed at least once in 2 years. The low intensity and supervision coverage could
weaken the position of producers or distributors.
All the consumer protection agencies were weakened by the issues described above.
c. Use of Standard Contracts
The results of the research conducted on 92 business actors in Makassar city, especially those that applied
standard contracts, revealed that there were breaches on the provisions that should be complied with when the
standard contracts were made. One of them was that standard contracts were typed in a size that can hardly be
read by consumers, usually printed at the back of forms, prepared in advance by business actors. Violations were
found at a freight company that made its standard contract in a foreign language (English) which could not be
understood by certain consumers. Also, a laundry services company limited their liability when a loss of certain
financial value happened; they were prepared to refund only a maximum of 10 times the washing cost, even
though the loss was caused by its negligence.
This suggests that the use of standard contracts did not really resolve the issue and still required close
supervisions from the government as authorized by law to crack down on such a violation.
d. Consumer dispute resolution efforts
Although the enactment of Act No. 8 of 1999 has its benefits, consumers still find themselves in a position of
weakness. However, it does not imply that their bargaining position was not protected by the country. In
Indonesia, consumer lawsuits can be processed through general jurisdiction, i.e., individual lawsuits, class
actions, legal standing lawsuits, government lawsuits, and police reports. These lawsuits are the types involved
in consumer dispute resolution by litigation.
Another method of dispute resolution by consumers is non-litigation method. A non-litigation dispute
resolution is the dispute resolution process that is currently considered to be the safest. The settlement of a
dispute outside the court, however, should be conducted based on the law. Such a settlement can be classified as
a high quality resolution, and it can result in thorough resolution without leaving hates and revenge. A nonlitigation consumer dispute resolution is a legal and conscientious method of resolution. In this way, the law
remains the main reference and conscience is subject to adhering to a peace agreement voluntarily, without
leaving any parties feeling defeated since the decision resulting from such a method is favorable to both parties
(win-win solution).
Consumer dispute resolution according to the Consumer Protection Act can be reached by a nonlitigation method through the Consumer Dispute Settlement Board (BPSK). This kind of consumer dispute
1Strategic
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resolution process can be reached by ways of mediation, conciliation, and arbitration.
The results of this research revealed that there was still insufficient focus on consumer protection issues
up to the stage of dispute resolution either by litigation or non-litigation methods. Also, a large number of legal
cases were still occurring in the community based on available data and facts (Das Sein). This is due to the low
understanding and awareness level of the importance of consumer protection.
Conclusions and Suggestions
(1). Balance in the Consumer Protection Act is a synergy among various interests, i.e., consumers, business
doers, and government. They are supported by public and private agencies in the field of consumer protection.
Balance is concretely realized by the establishment of harmonized interests of all the parties whereby their rights
and obligations are fulfilled and the responsibilities of the government are performed well, with the support of
accountable consumer protection agencies through efforts aimed at resolving consumer disputes and regulating
the use of standard contracts. In this way, balance is achieved and can benefit the whole society including
consumers, business actors, and the government.
(2). The rights, duties, and responsibilities of consumers, business doers, and governments were not fully
achieved. Consequently the mandates of the statutory provisions of consumer protection could not be realized.
This certainly does not reflect balance.
3) The four supporting pillars (government's efforts, consumer protection agencies, use of standard contracts, and
consumer dispute settlement) were not able to meet the expectations and hopes of the value of balance in
consumer protection.
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