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Abstract
The Local regulation is a part of the legislation. According to Mariariéla Indrati in the science and legal
theory study, there are at least 4 (four) requirmndor qualifiying of good regulation such as (lical,
sociological, philosophical, and technical requiess. Since the era of regional autonomy markedhley
establishment of the Law No. 22 of 1999 on the Lé&avernment till to the Law No. 32 of 2004 on thecal
Government and to the issueance of the Law No.f20d4 on the Local Government, the regional goremt
has issued various local regulations as a forrmpiémentation of the regional authority. Howevarlime with
government spirit of creating the local regulatiotieere are a few of local regulations consideredreate a
problem and arise the resentment through the socete of the factors is the local regulation magéehe local
government is not made by applying public partitgpa Eventhough in the formation process, the joubl
participation has been done through public consaitabut the legal product produced is still bisgh the
needs of society. This study was based on the agadesearch with arising some problems such agjg)
Regulation on Public Participation in Local RegigiatFormation Process; (2) The Implementation dflieu
Participation Model in Local Regulation in East Kantan. The method of the research was socio legal
researchThe result of the researchwas (1) the regulation of the public participationthe formation of the
local regulation has been begun since the estadiahof the Law No. 10 of 2004 on the Local Govegntrand
replaced by the Law No. 32 of 2004 of the Local &ownent. The existing regulation has given thellega
certainty and provided a proportional space tosth@ety for participating in the formation of logaigulation in
order to ensure that there will be the good andgigatory local regulation in East Kalimantan Firme; (2) In
term of implementation of the local regulation imsE Kalimantan Province, it can be seen in 4 (four)
perspectives for instance: (a) the form of partitiigm; (b) the level of participation; (c) the votary
participation degree; and (d) the participatiorolpgy.
Key Words: public participation, local regulation, and locagulation formation.

1. Introduction

One of the forms of local autonomy authority is lempentation of the good local regulation eithethia district
or provincial level. Since the era of regional aneimy marked by the establishment of the Law Noo22999
on the Local Government till to the Law No. 32 @02 on the Local Government and to the issueandkeof
Law No. 23 of 2014 on the Local Government, themegl government has issued various local reguiates a
form of implementation of the regional authorityowever, in line with government spirit of creatitige local
regulations, there are a few of local regulatioossidered to create a problem and arise the resantimrough
the society. One of the factors is the local retjutamade by the local government is not made tplyépg
public participation. Eventhough in the formatioogess, the public participation has been donautiirgublic
consultation, but the legal product produced islsitis with the needs of society.

The Local regulation is a part of the legislatigicording to Maria Farida Indrati in the sciencel degal theory
study, there are at least 4 (four) requirementsqtalifiying of good regulation such as juridicaciological,
philosophical, and technical requirementélexander Abdullah states that public participatishould be
provided not only in procedural meaning, but atsmust be institutionalized as the rights of peaplaranteed
normatively?

On August 12 2011, the Law No. 12 of 2011 on The Legislatiomnfation was promulgated. Thus, the Law

No. 10 of 2004 on the Legislation Formation waslorger applied. The public participation provisionthe

Law No. 12 of 2011 is set in Chapter XI, Article, 3 followings:

(1) The public has the right to provide the verbal infritten) and/or inverbal (unwritten) in Legisia
Formation.

(2) The verbal and/ or inverbal input referred in Peaph (1) done through:

! Maria Farida Indrati, 1999.egislation Science: Basic and Formatjdtanisius, Yogyakarta, p. 196.
2 Alexander Abdullah, “Decentralization and Law obdal Autonomy in the Reform Era”, Journal
Hukum Vol.3 No.1 January 2010, Ull Yogyakarta, p.5.
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a. Public hearing meeting;
b. Field trip;
c. Socialization; and/ or
d. Seminars, workshop, and/ or discussion.

(3) Public as reffered to the Paragraph (1) is an idd& or group who has an interest in the substahtiee
legislation formation draft.

(4) In order to facilitate the public in giving the batl input and/ or inverbal as refered in Paragi@phevery
legislation formation draft should be accessibléh®public.

Eventhough the public participation has been stifeal as the legal provision, according to Tomy Va§#, the
public participation in local regulation formatigmocess is still partial and symbolic. Several camivation
masses become only as a complementary basic reqeaedure that is underlied as local regulatamétion
process planning. The discussion of the local g will be conducted by government agency unio
special Parliament (DPRD) committee. In this phasealso involves the academics or experts who are
competent in its field.

In 2010, East Kalimantan was in fourth positionhathe number of problematic local regulation indndsia by
151 regulationd.In 2014, it got the seventh rank with 81 of prohégic local regulation. The most surpising
situation was in the middle of 2016 (in June 2016 Indonesian Minister of Internal Affairs reledson its
official website, there were 3.143 local regulatiand Internal Affairs Decree (Permendagri) that hasn
canceled due to those regulation considered ablgonatic regulation. Those regulation also aremusk
inhibiting to grow regional economy, to lengthere thureaucracy, to hinder investment and licensegss) to
inhibit the business and contradiction to the higtegjulation® Based on the data released by the Minister of
Internal Affairs, there were 65 local regulatiomceled in east Kalimantdn.

Aside of pros and cons that accompanies the catiogllof the local regulation, it should be assurtted one of
the cause of many problematic local regulationthésgovernment does not ask the public to partieipathe
local regulation drafting process. Besides the ebauion of it, there were some local regulatioggiast the
public interest during the its implementation. kustance, the Local Regulation No. 10 of 2012 obliewand
Special Road to the Coal and Oil Palm ActivitigsKlutai Kartanegara, its Local Regulation No. 2613 on
Mineral and Coal Mining Management in East KutaigR&cy is against to the public interest. Even
Samarinda, there were several local regulationligigted and examinated by the Law Faculty of Ursitass
Mulawarman and NGOs in Samarinda because of 90r¥aics mistakes.

n

2. Public Participation Theory

To understand public participation concept, it dtidae directed to the one who is incharge to pipdie and the
substance of participation itself. Study on paptition will lead to the sense of public and hovthis public
position as local government. Korten in Khairul Mkilstates that the public/ society term populagifers to a
group of people who has the same interest. Howéeewould prefer the notion which comes from thogld of

ecology by translating as “an interacting populaiid organism (individuals) living in a common ldica”. °

Rahnema in the Oxford Dictionary states that piiton is as “the action or fact of partaking, imavor
forming a part of”. In this sense, participatiomdze a transitive- intransitive, a moral and imnhoitacan also
be forced or free and can be manipulative or speaas: According to Bryant & White, participation was

! Tomy M Saragih, “The Concept of Public Participatin Formation of Local Regulation of Detailed
Spatial Plan and the Regiopurnal SasiVol. 17 No. 3 July-September 2011.

Z See http://regional.kompas.com/read/2010/07/1320856/Pemda.Siap.Cabut.Perda.Bermasalah.
Accessed on 7 May 2015. at 09.22 Wita.

% Ministry of Internal Affairs website:_http://wwweknendagri.go.id/news/2016/06/21/unggah-3143-
perda-mendagri-berterimakasih-ke-semua-pihak, /hMiww.kemendagri.go.id/news/2016/06/21/kemendagri-
segera-buka-detail-3143-pembatalan-perda, htttk&beyo.id/kemendagri-resmi-umumkan-3-143-perdagyan

dibatalkan/. See also
http://nasional.kompas.com/read/2016/06/13/172156kdwi.3.143.perda.bermasalah.telah.dibatalkan.
4 List of local regulations canceled can be seen in:

http://www.kemendagri.go.id/media/filemanager/2@B$21/b/a/batal_perda 21 juni_2016.pdf.
® Khairul Muluk, 2006 Desentralization and Local GovernmeBayumedia, Malang, p. 43.
® |bid., p. 45-46.
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defined as a political movement and it was fullweleped in 1950s and 1960s. In 1970s, participatias
associated with the administration process to dddrble of activities in implementation process, the
individual and groups can pursue the interest axafl and competing for the sacre resoufces.

In other literature, it states that partisipati@m de defined as the participation of a persongnoap of society

in an activity’ It is basically a form of involvement and the wetor voluntary participation because of a reason
from internal (intrinsic) and external (extrinsic) the whole process of activities which includbe tecision
making in planning, controlling implementation (nitoning, evaluation, supervision), as well as thiéization

of the results of activities achieved (monitoriegaluation, supervision), as well as the utilizatad the results

of activities achieved.

According to Dusseldorp, the forms of participatane?

1. Becoming a member of public’'s groups;

2. Engaging the group discussion;

3. Involving in organization activities to drive thelgic participation;
4. Mobilizing the pulic resources;

5. Taking part in the decision making process; and

6. Utilizing the outcomes achieved from public actiét

For the level of participation, Wilcox stipulatésat there are 5 (five) levels, as followings:

1. Giving the information;

2. Giving a consultation. It means that it gives adsias a good listener for giving a feed back, bubt
involving in ideas or concepts implementation;

3. Collective decision making. It means that to supfie idea, choices, and evolving the decision ngki
opportunities;

4. Collective action. It means that it not only doeisjthe decision making process, but also it eisthb$ the
partnership in implementing activities; and

5. Giving supports, the local groups will offer thenéling, advices, and support.

Voluntary participation degree is distinguishedsaseral levels based on Dusseldorp point of viewsh as:

1. Spontanious participation. It is growing the roféntrinsic participation (understanding, appreiciat and
convictions);

2. Induced participation. It means that the partidgpagrows due to induced by the intrinsic motivat{in the
form of inducement, influence, encouragement) feodiernal. Eventhough it will give a fully freedom t
participate;

3. Pressured Participation by the custom. It meartsthlegparticipation grows because there is predsitrby
the public in general, or the participation for ging the customs, values, or norms adopted bydbiety.
They will be marginalized or excluded if they da participate;

4. Pressured Participation by the socio-economic redsmeans that the participation is conductechbse
of public are afraid by losing the social statusiot gaining the benefit from the activities doagd

5. Pressured Participation by the regulation. It meéhasthe participation is conducted because peagle
afraid to be punished from the regulation/ pravisiimposed.

Participation typology is segregated ifito:
1. Pasif Typology Participation / Manipulative witk characteristic:
a. Public are told what had happened.
b. Unilateral announcement by the project managerawititonsidering the public feedback aside.

! Ibid., p. 47.
2 Totok Mardikanto dan Poerwoko Soebianto, 20C®mmunity Empowerment in Public Policy
PerspectiveAlfabeta, Bandung, p. 81.

®|bid., p. 82.

* Ibid., p. 84.

® |bid., p. 86.

®|bid., p. 87.

"bid., p. 88-90
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c. The changing information is only for the profesibpaople.

2. Informative Participation with its characteristi

a. Public will be answering the project questions.
b. Public are not allowed to participate and affeetphoject process.
c. The project outcome will not be discussed with ubl

3. Consultative Participation with its charactécist

a. Consultative way will be used by the public.

b. Outsider will hear, analyze the problems, and Ifmskhe solution.

c. There is no chance to create a collective decision.

d. The professionalisms have no rights to give thpinion for further solution.

4. Intensive Participation with its characteristics

a. Public will give their sacrifice/ service to eantéentive.
b. Public will not involve in educational process be fproject conducted.
c. Public has no rights to continue the activitiesi€nsive is discontinued.

5. Functional Participation with its characteristic

a. Public will create a groups to achive the objecive
b. Group formation is after the major decision.
c. Inthe beginning of the stage, pubic depends osidert, but gradually will show their independence.

6. Interactive Participation with its characteqsti

a. Public plays a role in analysis for planning a¢i@s and strengthening the institutions.

b. Tends to involve interdisciplinary methods thatksdiversity of perspectives role in systematic
learning process.

c. Public has a role to control the decisions.

7. Self Mobilization with its characteristics:

a. Public take freely their own inisiative for changithe system and values.

b. Public will develop the contact with other agend@sbtain the technical assistance and required
resources.

c. Public will control over the utilization of exisgjand/or used resources.

3. Regulation on Public Participation in Local Regulaton Formation Process

Indonesia as the democratic country based on tih@laces the public participation as one of themeément
of democracy. The public participation is one oé ttequirements to achieve the national developmiént.
becomes one of the most important indicator in deati systent.

Hereinafter the identification and analysis of pebparticipation in a wide range of legislation thia
substantially related to the formation processoél regulation, as followings:

a.

The Constitution of the Republic of Indonesia of 185 (hereinafter referred as UUD 1945);

UUD 1945 basically does not mentioned public pgréiton in the legislation formation process. Hoegv
Article 1 Paragraph (2) UUD 1945 states that “Seiggty is in the hands of the people and is implee
according to this Constitution.” The Article 28 fiuer states that “The freedom to associate andgenable,

to express written and oral opinions, etc., shallrdgulated by law.” The Article 28E Paragraph t{&n
emphasizes that “Every person shall have the tmglihe freedom to associate, to assemble and teexp
opinions.” It can be interpreted as a form of citn8bnal guarantees for the public to participatethe
legislation formation process.

Algemeene Bepalingen van Wetgeving voor |ndonesie/ AB (Stb. 1847: 23) General Regulation

Regarding Legislation For Indonesia;

Public participation in the legislation formationopess is not set iAlgemeene Bepalingen van Wetgeving
voor Indonesie In Article 1 stated that, "The provisions stipeld by the King or by the Gouverneur
Generaal on his behalf, accepted as law in Indanaster being published in the form establishethair
national regulation on government policy". Eventhioun Article 15 stipulated "By the exception arigb t
provision prescribed for the Indonesian and thepfgeequated, customs is not a law, except when the
constitution states.”, it still did not accomodd#te public participation in legislation formatiomogess at
that particular time because the regulation applied the regulation made by Dutch’s governmentheo
customary law or the existing costum was closethbyDutch/s government.

The Law No. 1 of 1950 on Central Government Regulains;

1 Erwan Agus Purwanto in Agus Dwiyanto, 2006, Ackieg Good Governance Through Public Service. Gadjah

Mada University Press. Jogyakarta, p. 186.
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The Article 1 in this legal enforcement stipulatkdt, “The Central Government'’s regulations are:

a. Law and Government Regulation in Lieu of Law;

b. Government Regulation;

c. Minister Regulation.”
In the other chapter of this regulation, there wasany provision regarding the public participatiorthe
legislation formation process, especially for tlegulation in the local level. It became a natutahg
because of the scope of this Law only reached timsivial Decree. Nevertheless, the legislatiomfation
process in the national level did not regulatepghblic participation in creating the regulationthere was
the public participation at that particular timbgtway to create that thing was through the Letjsa
Assembly which created the law according to thgeaaf this law.

d. The Law No. 2 of 1950 on Establishing the Law on Reablic of Indonesia in Publication of the Official
Gazatte and the declaration and entry to force fo &deral Law and Government Regulation as the
Federal Law (Official Gazatte No. 1 of 1950);

The public partiipation in legislation formation gmess was not regulated in this law.this regulation
explained about the Official Gazatte of Republid¢rafonesia.

e. The law No. 10 of 2004 on Legislation Formation;

In Article 7 Paragraph (1) the Law No. 10 of 20€kexd that the type of hierarchies are:

1.  The Constitution of the Republic of Indonesia 1945;

2. Law and Government Regulation in Lieu of Law;

3.  Government Regulation;

4.  President Regulation;

5.  Local regulation.
It has been extended that the local regulation medixed basing on the principle of law and thimgiple
of special legal regulation. The principle is men#&d in Article 5 and the explanatory of the Law. N6 of
2004 on the Regulation Formation. One of the basiaciples in the legislation formation process was
“transparency principle”. It means that the formatiprocess from planning, preparation, drafting and
consideration were transparent and opened. Thasyhiole society would have their greater opporiesit
to provide input in the legislation formation prese It expressly sets in this law out that the joubl
participation in local government which was relatgith legislation/ local regulation formation prase
stipulated in the Article 53. It states that “thébfic has the rights to provide verbal or nonveibplt in the
formation process as well as in the consideratraift dnd the local regulation.”

f.  The Law No. 12 of 2011 on Legislation Formation;

It is the same as the Law No. 10 of 2004 that dnthe principle used in the legislation formatiomav
“transparency principle” (Article 5 Point g). Thernpose of this legislation was “in the legislationmation
process, all of the processes (planning, draftingnsideration, approval or designation, and the
promulgation) were transparent and opened. Thesptiblic has the greatest opportunities to proinget
in the formation process.” In more in detail, theblic participation in the formation process of dbc
regulation was recognized as an essential elementhis regulation. The public participation was
specifically stipulated in Chapter XI, Article 9;
(1) Public has the right to provide the verbal/ invéibput in legislation formation process.
(2) The verbal/ inverbal input referredto the Paragr@dptwhich can be done through:
a. Publice hearing;
b. Working visit;
c. Socialization;
d. Seminar, workshops, and/ or discussion.
(3) Public referred to Paragraph (1) is an individgat/up of individuals who have an interest in
legislation formation.
(4) To ease the public for giving the verbal/ inverip@lut as stated in Paragraph (1), any draft
legislation should be accessible by the public.
In Article 92 Paragraph 1 stated that “Prolegdasetisination is done by the Parliament and Local
Govenrment since the drafting, local regulationftddascussion, to the enactment of local regulation
Article 92 Paragraph (2) furthermore stated thas&mination referred in Paragraph 1 done for gitire
further information and/ or obtaining the input.”

g. The Law on the Local Government after the Reformaiton Era (The Law No. 32 of 2004 and the Law
No. 23 of 2014);

Basically, the local regulation provided space tloe public to participate in local regulation fotina.
Article 137 of the Law No. 32 of 2004 on Regionalv@rnment has a similar arrangement with Articlef 5
Law No. 10 of 2004. Article 139 Paragraph (1) ferthore gives the public a right to participate in
legislation formation process in order to provideesbal/ inverbal input for drafting the local régfion.
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Article 1 Point 41 of the Law No. 23 of 2014 thesfides the public participation as the participatid the
citizen to give their aspirations, ideas, and a3 to the local government. Article 354 Paragi@plstates
morever "In local administration, the governmentaurages the public participation.”. One form of
participation is the participation in Article 354aRgraph (3) Letter a. The article states that lipub
participation as referred to Paragraph (1) inclutiedawmaking and the regional policy which isfeetthe
society.”

h. People's Consultative Assembly Decree No. lII/MPR@O0 on Legal and Administrative Regulation;
This decree regulates the hierarchy and the legakte in Indonesia. The public participation inistation
formation is not regulated. The regulation regagdime public participation is not regulated in tHecree.
Article 6 stipulates the legislation drafting, Gowment Regulation, Local Regulation and legislatesting
in the Supreme Court and Presidential Decree willdgulated further with the Law.

i. The Government Regulation No. 1 of 1945 on the Annocement and Entry into Force of the Law
and Government Regulation;

This government regulation did not stipulate abpublic participation. The Regulation basically just
provided the methods on how the public know abbetltaw and Government Regulation which was made
by the government of Republic of Indonesia.

j- The Government Regulation No. 68 of 1999 on Implemégation Procedures of Public Participation in
the State Administration;

This government regulation became one of the fumshah regulation which regulated the public
participation stated in the Article 2 and Article Both articles became one of the essential astialich
should be spotted by public. Article 2 (1) statedttthe public participation in state administratio create
a spotless State Administration which was impleme ais:
a. the right to seek, obtain and provide informatibouat the state administration;
b. the right to obtain the same service and fairnésiseoGovernment
C. the right to express advice and recommendatiorr@sponsible way to the Government; and
d. the right to obtain legal protection in terms df) {o exercise its rights referred to letters aarig c;
(2) asked to attend the process of inquiry, ingagitbn, and trial court as reporting witness,
witness, or expert witness, according to the promisof the legislation in force.
The Article 2 Paragraph (1) further implementedspant to the provisions of the legislation in foloe
obeying religious norms and other social norms.tHesmore, regarding to the procedure for the
implementation of public participation is organized follows:
(1) People (public) who intend to seek or obtain infation concern on state administration has the tight
ask institutions concerned;
(2) The right to seeking, obtaining, and providing irmfiation can be done directly or indirectly;
(3) Information provision as the public's right candodmitted in written form to the relevant agencyher
Auditorial Commission; and
(4) The information provision should be accompanieclnjear data of at least:
a. the name and address for the information procesgtbghing a photocopy of identity card or
other identity;
b. a description of the facts and the scene inforraed;
c. documents or other information that can be usesl/aence.
Based on the Atrticle 7, the right to obtain the sarvice and fairness referred to the Article &a§aph (1)
Letter b can be obtained by fulfilling the requiremts and obeying the procedure based on the lggisia
force. Article 10 then said that "every state ahadstration who accepts the public demand havgite the
answer or other information based on the respditgilsind the function, take notice by the legisgatiin
force.”

k. Presidential Regulation No. 68 of 2005 on Procedwsdor Preparing the draft of the Law, the
Government Regulation Drafting in Lieu of Law, Govenment Regulation, and the President
Regulation;

Article 1 Paragraph (7) states that the Academimddaript is a script that can be justified sciecdify
regarding the conception which contains the baakglo objectives formulation, objectives to be acbie
and the scope, range, object, or towards the [@fathe Law. Article 5 Paragraph (1) states thalie“t
proponent of the draft of the Law can create thad&enic Manuscript about the subjects regulatedhén t
Draft.” Article 5 Paragraph (2) states that “theaflemic Manuscript as referred in Paragraph 1 i® don
the proponent with the relevant Department which tiee duty and responsibility in legislation atsl i
implementation can be given to the higher educatiothe third party which qualified for it.”

This regulation does not set any explicit referetmgublic participation in the formation of legisbn,
especially in the local level. However, the openifig space for higher education or other thirdipsuwho
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have expertise in Academic Manuscript drafting baninterpreted as a form of public participatiorthe
process of formation legislation, although the scopthis regulation only for regulating the Le@ahfting,
Draft Government Regulation in Lieu of Law, the @avment Regulation Draft and Draft of Presidential
Decree.

I.  The Decree of the President of the Republic of Indesia No. 234 of 1960 on the Enactment of Section
Returns Statute of the Department of Justice to th&tate Secretary;

This decree only regulates the enactment of Secémd/ State Gazette of the Ministry of Justicehe
Secretary of State. It does not regulate publitigpation.

m. The Presidential Decree of the Republic of IndonesiNo. 188 of 1998 on the Procedure for Preparing
the Draft of the Law;

Even though the scope of this regulation is only Biraft of the Law, this Presidential Decree gities
space for public participation in the formation @ees of the the Draft of the Law. It can be seemfr
Article 3 Paragraph 2, it states that “the Acadel@nuscript formation process is done by the demant/

the initiator agency together with the Departmehtlostice and its implementation be handed over to
universities or other third parties who qualifiedticle 4 Paragraph (3) states that the consolagtirocess
referred to Paragraph (1) can be regulated to #pere of the Universities and the social-political
organisation or the other public based on the néeds

Article 13 Paragraph (3) further states that "bynsiderer to the Article 14 Paragraph (3), the
recommendation can be asked to the higher educatidnthe social-political organisation or the peibli
based on the needs. In Article 17 paragraph (1) é)d respectively mentioned When the President
considers that thelegal drafting contains some th®f problems related with certain  aspects of
the ideological-political, economic, socio-cultyriggal, or defense and security, Minister of S&aeretary
invites the Minister of Justice, Minister or HeaofsProponent Institutions and the Minister or Hexd
Institution related to complete the Draft. (2) ifi$ necessary, the Minister of State Secretary imilite
universities, socio-political organizations, prafesal, or other community to participate in thétleeent
efforts. Article 30 of Presidential Decree mentidtes provide time for the dissemination of undenstiag

of this Law with all its implementing regulationand provide a reasonable opportunity for the putdic
understand, the determination of the time becarfeetdfe.”

n. The Decree of the President of the Republic of Indesia No. 44 of 1999 on Mechanical Drafting of the
Legislation and Forms of the Legal Drafting, the Daft Regulation and the Draft of the President
Decree;

This Decree only regulates the preparation tectnignd form of the Legal Drafting, the Draft og the
Regulation and the Draft the President Decreeodtschot set the public participation.

0. The Indonesian Presidential Instruction No. 15 of 970 on Legal Drafting Preparing Procedures and
the Draft Regulation of the Republic of Indonesia;

There is no public participation in arrangementha$ Instruction in preparing the Legal draftingPiR it
can be done by the inter-departmental committezomittees in the department / initiator agencytithe
2 Paragraph (1) and (2)).

p. The Ministry of Internal Affairs No. 16 of 2006 onPreparation Procedures of Local Legal Products;
There is no regulation regarding public participatin the Regulation. The procedure in this regutats
dominated by the (local) executive and the legista

g. The Regulation of the Minister of Internal Affairs of the Republic of Indonesia No. 53 of 2011 on the
Establishment of Local Legal Products;

Article 90 of the Regulation expressly states that:
(1) The public has the right to provide input for vdraiad/ or inverbal in the legislation formation,rReda
and/ or PB KDH.
(2) Put verbally and / or inverbal as referred in Peaph (1) can be done through:
a. public hearing;
b. field visiting;
c. socialization; and / or;
d. seminar, workshops, and / or discussion.
(3) Society as referred in Paragraph (1) is an indafidu group who has an interest in the substantieeof
legal drafting, Perkada and / or PB KDH.
(4) To facilitate the public to provide feedback vehpaind / or inverbal as referred in Paragraph &y,
draft legislation, Perkada and / or PB KDH shoutdelasily accessible by the public.

r.  The Ministry of Internal Affairs Decree No. 1 of 20L4 on the Establishment of Local Legal Products;
Article 110 of the Decree expressly states that:

(1) The public has the right to provide input for vdraiad/ or inverbal in the legislation formation,rReda
and/ or PB KDH.
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(2) Put verbally and / or inverbal as referred in Peaph (1) can be done through:
a. public hearing;
b. field visiting;
c. socialization; and / or;
d. seminar, workshops, and / or discussion.

(3) Society as referred in Paragraph (1) is an indafidu group who has an interest in the substantieeof
legal drafting, Perkada, PB KDH, and/ or Regionapfesentatives Council.

(4) To facilitate the public to provide feedback vehlpaind/ or inverbal as referred in Paragraph (iy, a
draft legislation, Perkada, PB KDH, and/ or Regld®depresentatives Council.should be easily
accessible by the public.

s. The Ministry of Internal Affairs Decree No. 80 of 2015 on the Establishment of Local Legal Products;

Article 116 of the Decree expressly states that:

(5) The public has the right to provide input for vdraiad/ or inverbal in the legislation formation,rReda
and/ or PB KDH.

(6) Put verbally and / or inverbal as referred in Peaph (1) can be done through:

a. public hearing;

b. field visiting;

c. socialization; and / or;

d. seminars, workshops, and / or discussion.

(7) Society as referred in Paragraph (1) is an indafidu group who has an interest in the substantieeof
legal drafting, Perkada, PB KDH, and/ or Regionapfesentatives Council.

(8) To facilitate the public to provide feedback vehpalnd/ or inverbal as referred in Paragraph (iy, a
draft legislation, Perkada, PB KDH, and/ or Regld®dapresentatives Council.should be easily
accessible by the public.

t. The Minister of Internal Affairs and Local Autonomy No. 23 of 2001 on Procedures Preparation of

Local Legal Products;

There is no regulation regarding public participatin this Decree. It only regulates the procedofre

preparation in local legal product dominated byltdwal executive and legislative.

4. Analysis of Public Participation Regulation in Locd Regulation Formation Process
Considering to the substance of the various lavs regulations related to the legislation formatfmocess
started from the period after independence up & gdtesent, the classification over the setting wiblip
participation in the establishment of regional lafan are:
1. The Regulations which do not regulate the publitigipation
a. Algemeene Bepalingen van Wetgeving voor Indoha&BigStb. 1847: 23) General Regulation
Regarding Legislation For Indonesia;
b. The Law No. 1 of 1950 on Central Government Reguiat
c. The Law No. 2 of 1950 on Establishing the Law op@t#ic of Indonesia in Publication of the Official
Gazatte and the declaration and entry to forcesfiteFal Law and Government Regulation as the
Federal Law (Official Gazatte No. 1 of 1950);
d. People's Consultative Assembly Decree No. lII/MRR@on Legal and Administrative Regulations;
e. The Government Regulation No. 1 of 1945 on the Amoement and Entry into Force of the Law and
Government Regulation;
f. The Decree of the President of the Republic of hedia No. 234 of 1960 on the Anactment of Section
Returns Statute, of the Department of Justicee¢dStiate Secretary;
g. The Decree of the President of the Republic of hedta No. 44 of 1999 on Mechanical Drafting
Legislation and Forms of the Legal Drafting, theafdRegulation and Draft of the President Decree;
h. The Indonesian Presidential Instruction No. 15®f@ on Legal Drafting Preparing Procedures and the
Draft Regulation of the Republic of Indonesia;
i.  The Ministry of Internal Affairs No. 16 of 2006 ®reparation Procedures of Regional Legal Products;
j- The Minister of Internal Affairs and Regional Automy No. 23 of 2001 on Procedures Preparation of
Regional Legal Products.
2. Impicit Regulation
a. Constitution of the Republic of Indonesia of 1945;
b. The Government Regulation No. 68 of 1999 on Impletiaton Procedures of Public Participation in
the State Administration.
3. A firmly Regulation excluding the Local Regulation
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a. The Presidential Decree No. 68 of 2005 on Procediorel_egal Drafting, Government Regulation
Drafting in Lieu of Law, Government Regulation Ciyafnd President Regulation Draft;

b. The Presidential Decree of the Republic of Indcaéd. 188 of 1998 on the Procedure for Preparing
the Legal Drafting.

4. Public participation in local regulation formatiprocess

a. The Law No. 10 of 2004 on the Establishment of kkgion;

b. The Law No. 12 of 2011 on the Establishment of kkgion;

c. The Law on Local Government after the Reformatioa @he Law No. 32 of 2004 and The Law No.
23 of 2014);

d. The Minister of Internal Affairs’ Decree No. 532011 on The Establishment of Local Regulation
Product;

e. The Minister of Internal Affairs’ Decree No. 1 0824 on The Establishment of Local Legal Product;

f.  Republic of Indonesia Minister of Internal Affail®egulation No. 80 of 2015 on The Establishment of
Local Legal Product.

Based on the classification as mentioned abowantbe seen specifically that the public partiégpatn local
regulation formation process has begun since omstablishment of The Law No.10 of 2004 on the liagn
formation and The Law No.32 of 2004 on Local Goweent. The forms of public participation has alserbe
developed from which initially arranged only abdbe existence of Academic Manuscript as a form of
participation. However, in the era of 2010 to presét explicitly sets the the form and type of thablic
participation as stated in Article 166 of the Minisof Internal Affairs Decree No. 80 of 2015 oreth
Establishment of Local Legal Products.

Theoretically, the regulations’s substance is dtdte Article 166 based on the form of theories ahd
participation of public existed. The public pangiation can be done by giving the ideas, skills, effidrt by the
public. Related to the question, "Does the pubéctipipation in local regulation formation processrently
guarantee the implementation of local regulationEast Kalimantan?". The question can be answerat th
basically the existing regulation has given thalegertainty and provided a proportional spacéésociety for
participating in local regulation formation in ord® ensure that there will be a good and parttoigaof local
regulation in East Kalimantan Province. Of couthere will a problem in terms of the implementatadrit.

5. Public Participation Implementation Model in Local Regulation Formation in East Kalimantan
Paying attention on the public participation sitiatand condition on Local Regulation formation gess in
East Kalimantan either in province or districtie#tilevel and related to the public participatiogotly, the public
participation implementation model in local regidatin East Kalimantan can be seen in 4 (four) pectves,
as followings:

1. Participation Model;

2. Participation Level;

3. Voluntary Degree Participation; and

4. Participation Typology.

1. The Participation Model
Referring to Dusseldorp’s point of views, the palgarticipation models in East Kalimantan are:
a. Becoming a member of public’s groups and gettinglive in the group discussion. The indicator ofithe
are:

1) Inthe process of local regulations formation ih&ét accompanied by Academic Manuscript,
mostly in Academic Manuscript drafting processaaducted by Focus Group Discussion (FGD),
which these activities present the community graagsociated with the drafted local regulations
objects in order to provide information or adviedrgput to editorial team of the Academic
Manuscript. In the process of preparing Academiaiddgript draft on Fishery, for example, the
fishermen grouped in Kontak Tani Nelayan Andalai Q) presents to provide information
regarding the fisheries condition.

2) Public test activities. Typically when the Academanuscript and the draft has been completed
and prior to be approved, the proponent of thel lagulations organizes a public test, in which
the public test is attended by community groupseiased with the object drafted of local
regulations. Similar to the FGD activities, theidties of the public test are linked to community
groups to provide information or feedback or sugigagelated to the object of local regulation
formed.
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3) Recess activity of Parliament member. Any membdrafiament is given an obligation to make
a recess or solicit the people’s aspirations iir #lectoral districts respectively in the discossi
specific community groups such as youth groupsttyotganization, groups of farmers, and
religious group often expressed their aspiratisnghe aspiration can be used for the certain
arrangements linked to the social conditions fanegdeople of the region.
b. Utilizing the achieved results from community aittes. The achieved indicator is the public pap@tion
must be get involving both when the process ofdbal regulations formed and when it has been edact

There is a slightly different perspective to sezdpinion expressed by M.Slamet with his theorparticipation
diversity based on the contributed input and pigaiton of public in utilizing the results of dewegiment.
Therefore, the form of public participation in lbaegulations formation process in East Kalimantae
categorized as participation “to provide inputréceive credits from the input, and to utilize tesults of the
activity". Indicators of this category are majoritf local regulations established will always pd®ithe
information input or input from the community grauim various processes to convoy the formatiorheflocal
regulations such as FGD or a public test.

On various occasions, people who provide the ig@aih rewards of the inputs they gave. Becomingtarab
thing in several practical activities such as FGa@ublic test is to every member of the publicovetitended
these activities will be given the transport allomes to its presence, even though sometimes thibyati
provide concrete input. In addition, the most obweidhing is the involvement of editorial team ofalemic
Manuscript and the draft regulation as a form obljuparticipation. It had never been found anytloé
Academic Manuscript and the editorial team of tiaft who want to bother themselves if there areamny
certain benefits given. Normally, they are fromuamsities. Eventually, if it is seen from the ciaastheory of
the public participation, the form of the publicrfigipation in the formation of local regulation iBast
Kalimantan are in the form of donations of thoughd effort.

2. The Participation Level

Based on the point of view of the participationdereferring to the theory of the level of partiijpn proposed
by Wilcox, the process of local regulations forroatin East Kalimantan in terms of the level of fw#pation is

just to provide the information and consultatidrmkans that the public participation in the forimafprocess of
the East Kalimantan local regulations are morehfikes an informant and consultant, which is offgrian

opinion as a good listener to give feedback, besdmwt get involved in the implementation of theaid

The level of public participation has not reachlee stage of collective decision-making, collectas, or give
full support. The decision-making is still domindtby the executive and legislative areas basedheir t
authority. In the local regulations implementatitim community is tended to become the subject ariaged
objects and involvement in the local regulationplementation such as the supervisors, they aréyrgieen.
Even though the opportunity for the community téeofa funding, advicing, and other supporting tealep the
local regulation.

3. The Degree of Voluntary Participation
The essence of the public participation basicallglosely related to volunteerism from the commuiit be
involved in a particular process, which is volugtarvolved in the process of local regulations fatibn. Based
on the volunteerism theory stated by Dusseldrojynteerism category of the public participationfémming
regulation in East Kalimantan can be categorized as
a. Inductive Participation,
It means that participation is growing due to thduced extrinsic motivation. It is not a secrethié
participation of people becomes the particularreggts or nothing more than a formality to meet the
requirements of the establishment of local regoifeti Community participation occurs predominantly
because of the "invitation" of proponent of locagulations to provide input and feedback to thalloc
regulations is being formed. The public participaton the degree of volunteerism is not spontaneous
arising the understanding, appreciation, and bélieheir own community. Even if there are such a
very small amounts, it is mostly done by groupgebple who specialize in any particular areas and
feel a responsibility toward the field. As an exdengf it is non-governmental organizations (NGOs) i
which has always called for the formation detailroiming or agriculture? It can be seen also in NGOs
that focus on the protection of indigenous peoplgke East Kalimantan.
b. Pressured participation by the socio-economic reaso
It is similar that the public participation in tfiermulation of local regulations has motive as aialo
and economic interest. In the local regulationhi@ &rea of certain licensing, there are the businen
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who attend to provide input and feedback to sulcgtdar the reason of "securing” their businesges. |
can be seen in the discussion on the rules gowgrhi@ market position of modern and traditional
markets that there are community from "both sidesit engaged to voice their own regulation.
Pressured Participation by the regulation.

As we see that the public participation in the fatiomn of process of local regulation in East
Kalimantan is the result of "mobilization" of sosjiecarried out by the proponent of the local
regulations. In fact, it sometimes happen a "sporawdobilization", which presents a number of
community groups which are basically incompatilblertanaged objects in local regulations, it is based
on Law No. 12 of 2011 on the Establishment of Raled Regulation and the Ministry Internal Affairs
Decree No. 80 of 2015 on the Establishment of Laeglal Products.

4. The Participation Typology
From the viewpoint of the participation typologlcan be classified as:

a.

Informative typology.

In this typology, people just answer the questitiasg are usually asked by the editorial team ofd&caic
Manuscript and draft regulation in direct interviewby questionnaire. The people are not givereater
chance to influence to the content and accuratlyeofesearch produced.

Consultative Participation Typology.

It is similar to the typology of informative. Peeplare only used as a "consultant" to clarify the
information that has been obtained. The draftimmteAcademic Manuscript and draft usually do “their
action” in FGD. The drafting team tries to preseettain data and people were asked to perform
validation on the data presented. Even though aitlertain opinion or perception, the public is gian
opportunity to clarify the opinion or perceptiorepented by the drafting team, but the drafting tesanot
obliged to follow up or follow the clarification @f given society.

Incentives Typology.

The public participation is because of the incemtiv reward provided by the proponent if the pubbts
involving to provide input. As explained in the pi@us forms of participation above, there are many
public involve in this activity only because of thee of incentive or reward. This situation is moften
found in the "project” of Academic Manuscript an@ftl regulation. It is too naive if universities mao
accept the project only on the basis of "commusidrvice".

After analyzing the forms, levels, degree of vokertsm, and the typology of public participation thme
formation of local regulation in East Kalimantanisi necessary also to be identified by the obstattiat occur
in terms of community participation. The followingstacles are:

a. People in East Kalimantan tend to be apathetibégtocess of local regulation formation. They

sometimes just wait for the result, wait for théonge of local regulations, even though sometirhey t

do not know what the purpouse of the rules thdtheilestablished and have been enacted. There are 2

reasons of it, such as:

1) The community is not informed about the prograrntooél legislation or local regulation formation
program. By not knowing, then surely there willrmver existed the public participation. Ignorance
of information dissemination program of local ldgt®n or local regulation formation program has
not performed optimally, there has never been fdiltidoards at the crossroads or electronic boards
to inform the public space about the program oéldegislation or local regulation formation
program. Dissemination only through media pagerimted media that is not accessible.

2) The public know the information but unwilling toriaipate. This is because the mindset of people
likely to describe that the establishment of laegjulations is the obligation of the executive and
legislative. People are just as subject to a mahabgects and they just accept the settings isbyed
the local regulations. If the formation of proce$she local regulation is loaded with political
content and the interests of a particular group chmmunity is more reluctant to participate.

Facilities and infrastructures of the public pap@tion are not adequate. Geographic features sif Ea

Kalimantan are wide and do not connect easily fom® region to another or between cities/ distritts.

the same as communication network access is uneffuade things are a little more influence to tneel

of the public participation in the local regulatsoformation.

This becomes the most concern obstacle in whichymesponents of the local regulations and

constituent of Academic Manuscript and the drafutation consider that the public participatiorids

mere formality". It means that the public partidipa just to abort an obligation in a process aflo
regulations formation. Even worst that the pubhetigipation is not done properly and correctlysBa

on observations and experience, there are somesAtadanuscript and the draft regulation that

appears just like a magic show. They are not knatvat is the origin and the formation process,
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suddenly they is already finished. It has becorneramon knowledge of the culture of "copy-paste" in
Academic Manuscript and draft regulation draftirgne by the editorial team of Academic Manuscript
and the draft regulation. This culture ignoresghblic participation because they are running ffier t
material than the substantial.

6. Conclusion
1. Based on the analysis regarding the legislatidhémational level, the public participation candessified
as 4 parts:
a. It does not regulate public participation;
b. The setting is implicit;
c. Regulation in National Level is assertive excludiocal regulations; and
d. Regulation on the public participation in Local R&gion Formation Process is governed.
The categories of the public participation in locabulation formation process are stated firmly, as
following:
(1) The Law No. 10 of 2004 on the Establishment of kkgion;
(2) The Law No. 12 of 2011 on the Establishment of kkgion;
(3) The Law on Local Government after the Reformatioa @he Law No. 32 of 2004 and The Law No.
23 of 2014);
(4) Republic of Indonesia Minister of Internal AffairRegulation No. 53 of 2011 on The Establishment of
Local Regulation Product;
(5) Republic of Indonesia Minister of Internal AffairRegulation No. 1 of 2014 on The Establishment of
Local Regulation Product;
(6) Republic of Indonesia Minister of Internal AffairRegulation No. 80 of 2015 on The Establishment of
Local Regulation Product.

2. There are 4 (four) perspectives model in the putmiticipation in local regulations formation presen
East Kalimantan Province, such as the Participdflodel, the Participation Level, the Voluntary
Participation Degree, and the Participation Typwgldihe obstacles that occur in terms of the public
participation are:

a. People in East Kalimantan tend to be apathetibégtocess of local regulation formation

b. Facilities and infrastructure have not been adequat

c. There are still many initiators of local regulatsoaind constituent Academic Manuscript and draft
regulation that considers public participation fasrhality"”.
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