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Abstract

The object of this paper is to examine the asseftiat, constructive trust is a vital legal meckanithrough
which the conscience of equity finds expressioneWheal property is acquired in such circumstaticasthe
legal title holder may not in good conscience ké®p beneficial interest, equity makes him a trusibB¢he
property* This treatise does not seek to provide a competephilosophical analysis of constructive trusaa
subject-matter however, it sets out to elucidate fdndscape, growth and cogency for the impositbn
constructive trust as probably a safer means bgtwthie legal and equitable interests of the releparties may
be protected in real and personal properties. Tingspaper assessed the degree to whictstructive trust as
equitable remedy is applicable under the Nigergal system. Also, the paper seeks to offer viabigestions
for the improvement of the concept and applicabdit constructive trust in contemporary settings.
Keywords: Constructive trust, Equity, Land.

1. The Nature and Development of Constructive Trusts

Article 2 of The Hague Convention on Law of Trudéfines a trust as a relationship which exist betwgarties
whereby one of the parties known as the settloeegywith the second party giving him (the secondypar
trustee) the authority to hold a recognisable pryp®r the benefits of a third party or third pegt In some
cases, the trustee is also among the beneficfahiesssence, a constructive trust is “a relatiqnddyi which a
person who has obtained title to property has artadaje duty to transfer it to another, to whonmightfully
belongs, on the basis that the acquisition or tieerf it is wrongful and would unjustly enrichettperson if he
or she were allowed to retain itIt is more like an implied trust based on the profoequitable relationship of
the parties that gives rise to implied trust. Copstly, “a constructive trust is an equitable rdyneesembling
a trustimposed by a court to benefit a party that has wa@mgfully deprived of its rights due to eitheparson
obtaining or holding a legal property right whichey should not possess due to unjust enrichment or
interference.*

In Muschinski v Dodd3a couple co-habited in a house owned by the mary Hoth decided to
improve the value of the house by building an esitamto it to create a workshop for the lady to asearts and
crafts gallery. They further agreed that the lakdgud pay for part of the cost of the improvemewtkvon the
property which she obliged. Soon after, the refetiop broke up. One of the issues for the couddt@rmine
was, whether the lady has any interest in the esiate the property is owned by the man. The Ehndfligh
Court held that the man, despite being the solel legerest owner, has held the property on constmi trust
for himself and the lady in the extents in whicleythpaid to the enhancements to the property. Is thi
circumstance, the man failed to prove that the latBnded to unjustly enrich herself hence, thettanose from
the date of the court judgment. The court thugl:sai

“... Viewed in its modern context, the constructivast can properly be described
as a remedial institution which equity imposes rdlgss of actual or presumed
agreement or intention (and subsequently protdotg)reclude the retention or
assertion of beneficial ownership of property te #xtent that such retention or
assertion would be contrary to equitable princifle.

Constructive trust extends to various facets of &uractivities besides real property for example, in
Williams v Central Bank of NigeriaDr Williams appealed to the Supreme court of Englseeking to make the
central bank of Nigeria liable for the fraud conmet by a bank’s customer. Williams contended thatBank
knew, alternatively ought to have known of the &atihe issue for determination by the court wasthdrea

1 per Lord Denning iBinion v Evans (1972Fh 359

2 David Hayton (1987) The Hague Convention on the Egplicable to Trusts and on Their Recognitidhe International
and Comparative Law Quarterlol. 36, No. 2, pp. 260-282

® http://legal-dictionary.thefreedictionary.com/ctmstive+trust accessed 30/1/2017

4 https://en.wikipedia.org/wiki/Constructive_truscassed 30/1/2017

®(1985) 160 CLR 583 at 614

& www.Lawteacher.net-Essays on Constructive Trustessed 30/2017. Also in An introduction to Equity in Nigeriay
Gilbert Kodilinye (190 Edition) Chapter 7, Page ®4.-

"[2014] UKSC 10, 16 ITELR 740, [2014] WLR(D) 88, [2Q121All ER 489, [2014] 2 WLR 355, [2014] WTLR 873, UKS
2012/0113
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party liable only as a dishonest assistant wasistele, and subject to the exception which woulérekithe
limitation period® It was held that, the bank could only be a comsive trustee. In essence, that a bank that had
received assets suspected to have been movedaaohboé trust should not face claims by the benafies of
such trust on the grounds of dishonest assistané@mawing receipt in that, such claims were statudered
under section 21(3) of the UK Limitation Act. Noheless, where there is sufficient evidence to pfoaad or
intentional cover-up, the beneficiaries can invtdie provisions of section 32 of the UK LimitatiomtA

For more than 200 years, constructive trust has bdegeloping giving credence to equity. However, in
the last few decades, it seems to have gathered weight and become more relevant to the extentitthas
almost become difficult to envisage and explainthd situations in which its equitable principlegght be
called into action. A trust is voluntary and expreteclaration which create a fiduciary plan thaharises a
third party known as trustee, to hold and adminipteperty including tangible and intangible assetishehalf
of others persons known as beneficiaries.

“English law provides no clear and all-embracingfirdéon of a
constructive trust. Its boundaries have been lkefha@ps deliberately vague,
SO as not to restrict the court by technicalitredéciding what the justice of
a particular case may demarfd.”

Nonetheless, there are circumstances where the ocoay impose a trust over identifiable assets
irrespective of the lack of the express intentiérih@ parties. For example, in England and Walesti@n 53
Law of Property Act 1925 exempts constructive tfusin the prescribed requirements for the legaktrmction
of trusts. However, “a constructive trust arisesopgration of the law; it does not depend uponitbentions,
either express or implied, of those who are affixdig it”.> Generally, the centre-piece of the principle of
constructive trust is the quest to control the dierepy of ‘unjust enrichment'’. It is worth notingath the rights
and responsibilities of constructive trustees diffem case to case. Notwithstanding, a constradiiust has its
origin from equity. It is designed to sustain théerests of integrity with intent to coerce a pearsdio has the
title to property to transfer it or part of it ta@ther person(s) that should have it. Also, colsira trust can be
formed by the court to give effect to a personaparties’ express or implied intention “from whiohe party
tries to depart, or without reference to the irianbf the parties®”According to Oakley,when a property is
acknowledged to be the subject-matter of a consteidrust, the creation of constructive trust irape
proprietary and personal liabilities irrespectifeéte nature of the constructive trustee.

2. Distinction between the English and American Approach

In the English legal system, constructive trush igractical legal tool of equity which lies withine borders of
fair justice. In the United States of America,sitused as a remedial tool. For examplé&eatty v Guggenheim
Co°, Cardozo J stated that: “The constructive trushéformula through which the conscience of equiitgds
expression...legal title may not...retain the benefiirigerest, equity converts him into trustdefowever, the
English approach to constructive trust is differoim the American approach in that, it clearlyfeliéntiates
between the circumstances in which a constructivet will be imposed and the remedies that arelabiai®
Notwithstanding this core difference, the rudimepntalements of constructive trust are the sameoih legal
systems.

3. Groundsfor the Imposition of Constructive Trusts
In Westdeutsche Landesche Girozentrale v IslingtondtonBorough Counchl Lord Browne-Wilkinson
suggested that, if the remedial construction truste introduced into English law, it might providesuitable
basis for development of proprietary restitutionsegnedies’ The learned judge went further to list three basic
principles that are relevant to the imposition @bastructive trust namely:
a) A constructive trust may be imposed due to theende that a party’s conduct is unconscionable.
b) A person cannot be a trustee if he is ill-infornedédhe facts alleged to affect his conscience.
c) There must be recognisable trust property, excéygirava constructive trust is imposed on a party
who dishonestly supports another in a breach sf.tru

1 swarb.co.uk/williams-v-central-bank-of-nigeria-58-feb-2014/ accessed 20/12/2016

2 Edmund Davies L.J (1969), cited in A.J. Oakle@§1), Constructive Tust"2Edition. London: Sweet & Maxwell, p.11
% Margaret Halliwell (2000); Equity and Trusts. Lamd Old Bailey, p.100

4 L.A. Sheridan (1993), The Law of TrustsMPdition. Chichester: Barry Rose, p.215.

SA. Oakley, (1987), Constructive Tust Zdition. London: Sweet & Maxwell, p.1.

6(1919) 225 NY 380

" ibid

8 Margaret Halliwell, ibid, p.102

°[1996] 2 All ER 961

10 Margaret Halliwell, ibid, p.102
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Despite the above three listed core circumstar@akley reiterated that, the furthermost solitary factor
that determines ‘when, and under what circumstgrecesnstructive trust should be imposed by thetdeuhe
role which the court considers that the constrectiust occupies in the legal system as a wholghis is
reinforced inClarkson v McCrossen Estateyhere McEachern CJ opined that, the law of urénsichment is in
its early formative stages and that it will conerio mature incrementally. There are a numbertdragituations
justifying the creation of constructive trusts b tcourt as follows:

(a) Constructive trusts imposed as a result of fraud
Under the Statute of Frauds 1677, there is no remént for constructive trusts to be in writing.nStuctive
trusts are created and imposed by the courts, basedher written or oral evidence of each case.ifstance,
where a party promises to hold a property in tfosthimself and for other named beneficiaries aaddils to
fulfil the promise hence, fraudulently denied th&d parties of their beneficial rights, he is stichave violated
the Statutes of Frauds for exampleNational Westminster Bank v. Morgaand inRochefoucauld v. Boustead
the court said:

“It is a fraud on the part of a person to whom ladonveyed as a trustee

and who knows it is so conveyed to deny the trodtta claim the land for

himself...”

In the cases of fraud, the court may impose a oartsie trust as a result of such unconscionable ac
However, many courts are often reluctant to impamestructive trust where the evidence is oral. Ehglish
court is particularly conscious not to impose cargdttrust in such cases as not to side-step thgopa of the
statute of frauds. It is very important to notetthejuity is not very consistent in granting rediédr fraudulent
and unconscionable conduct due to the common lastride of undue influence which arise as a restilh o
party’s unfair and improper conduct such as coerdio the process that led to the contract. Howeirer,
Bannister v. Bannistetthe Appellant had the right of residence of a prop therefore had equitable life
interest (tenant for life of the land) in accordaneith section 19 of the English Settled Land A8R3 hence,
entitled to hold legal estate in land with the powésale. The property was sold therefore conigronly the
equitable reversionary interest to the purchasée gourt held that, the equitable interest of ffe tenant
cannot be extinguished with express agreement &yp#rties and imposed a constructive trust to pitese
party’s unconscionably relying on the lack of vaittevidence to defeat the interest of otfiers.

(b) Enforceable contract and common law contractual dges

The court may impose a constructive trust in auecirstance where there is evidence of the existehcernract
between parties but the cause of action is sudhtibaaward of damages would be insufficient remétdyg vital
to point out that, the type of contract where cartive trust is likely to arise is contract relht® land. The
case ofLysaght v Edwardsllustrates that, it is unlikely that contract feale of personal property will yield
successful claim to move the court to create atoactsve trust.

(c) Mortgagee as constructive trustee

A mortgage is a contractual relationship where ftret party (a legal interest owner of land) knowas the
mortgagor transfers his legal or equitable inteirest property to the second party known as thetgagee as a
precondition for loan, with express provision fedemption, meaning that, the transfer shall becewoi@ upon
the repayment of the loan. In essence, the morégageees with the mortgagor to re-convey the ptggerthe
mortgagor upon the redemption of the principal siomowed and the interests.

There are two situations that mortgage transactiondd dictate the creation of constructive trusd a
when a mortgagee becomes a trustee. The firstéseyh mortgagee sale the mortgaged property arigefor
higher price than the total value of the loan amdriest. The court may impose a trust on the mgegato hold
the surplus of the sales proceeds on trust fomtbeggagor. The second situation is, when the mgdagaakes
physical possession or rent out the mortgaged prypped receive more income from it than the tetdue of
the loan and intereét.

(d) Constructive trusts arising under the doctrine giigable conversion
In sales of land transaction, the parties firseemito a contract of sales of land before the egawnce stage, at

1 A.J. Oakley, (1987), Constructive Tust? Edition. London: Sweet & Maxwell, p.10.

2 (1995) 13 R.F.L. (4th) 237 (BCCA) cited in, R. Trevoodd, “The Remedial Constructive Trust”, www.
disinherited.com/remedial-trust.htm accessed 220117

%[1985] 2 W.L.R 588).

4[1897] 1Ch. 196, 206

®[1948] W.N. 261

6 SeeBinions v Evan§1972] Ch. 359Neale v. Willig(1968) 19 P. & C.R. 83McCormick v. Grogan (1869) L.R 4 H.L 82,
97 Also,Oakley, ibid, pp. 31-32

7(1876) 2 Ch D 499

8 Per Amaizu JCA, in B. O. N Ltd v. Akintoye (1999NVZLR (Pt. 392) p. 403.

° White v. City of London Brewe(§889) 42 Ch. D. 237
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the contract stage the purchaser pays a depogéroof the purchase price pending conveyancingawnthus,
the purchaser becomes the equitable owner pendéndelivery of the deeiHowever, the legal title of the land
remains with the seller until the finalisation bftcontractual obligations of the purchaser sucthegpayment
of the full purchase price. In the event that eithiethe party dies after the “equitable doctrirzes loperated, his
property will devolve as if the contract has beenfgrmed.”? In Wood v. Donohudit was held that, the
purchaser’s equitable interest was equal to theuatnaf the purchase price or part payment he pattid seller
irrespective of the depreciated current value efghoperty. The equitable interest hence, can beerted to
cash.

The doctrine of equitable conversion was pioneénetlysaght v. Edward$in that case, the seller
entered a contract to sell a farmland, but diedteetonveyance. It was held that the death of éiersdid not
extinguish the contract because then was still subsisting thus, constructive trust aregen the contract of
sale became fully binding on both parties. Theesftihe doctrine of conversion became effectiveloigs not
matter whether the purchaser paid the full contpaice or not, he became the equitable interesteowand, the
seller became the constructive trustee thereof.

In Holroyd v. Marshalf it was stated that, where the court imposes a agetste trust on a seller, he is
thus precluded from declaring express trust orptioperty in favour of a third party. He is also gueled from
selling the property to a third party, if he does ke is a constructive trustee of the purchaseemndor the
former purchaser.

(e) Breach of Duty in Direct Dealing with Beneficiarp@ Status of Strangers

Where a trust is already in existence, a trustekiding the agents of the trustee could be madenatauctive
trustee of the property acquired through transastibat are directly linked to the breach of theyda disclose
the dealing concerning the trust. For example, tifuatee acquires the equitable interest of a li@asf under
the trust for an insufficient price, without dissiog the facts to the beneficiary thereafter maiddigs from the
transaction, the profit can be a subject of a conste trust.

Also, where a trustee inappropriately permit thestrassets to be acquired or used by strangeteto t
trust, the trustee is therefore personally liabletireach of trustWhere the stranger mix the trust property with
his own, there will be a declaration of chafdéowever, inMinistry of Health v. Simpsdhit was held that, a
virtuous stranger will not be accountable as a ttaosve trustee if he has acquired the trust prigpeithout
previous information of the existence of a truste Tourt said:

“A person who receives trust land in breach ofttris a constructive

trustee of it unless he iskwna fidepurchaser for value without notice of

the breach. The stranger is chargeable with the ptoperty if either he

had notice of the breach when acquiring the titlegther or not he gave

value, or he acquired the title as a volunteer,thdrehe had notice of the

breach of trust or not”
On the other hand, where the stranger has knowletitfee existence of a trust prior to acquiring aagting
with the property of the trust, he is liable foaddulent procurement and unlawfully assisting i Ibheach of
trust obligations, therefore, liable in equity tecaunt for the losses borne by the beneficidfiés.the same
vein,

“...if one, not being a trustee and not having atitidrom a trustee, takes

upon himself to intermeddle with the matters odtoacts characteristic of

the office of trustee, he may thereby make himadit is called in law a

trustee of his own wrong — i.e., a trustee de s or, as it is also termed,

a constructive trust™®

In Keech v. Sandfortf,it was held that the trustee that misuses histipasby undertaking transactions
with a third party must render account for the pisadf the transactions as constructive trusteeofdingly, the

! Deed of assignment, deed of lease or deed conweyan

2 0akley, ibid, p.141

3 Court of Appeals of Ohio, First District, Hamilt@ounty No. C-990127, 1999.
4(1876) 2 Ch. D. 499. Also iNelican v. Parkeret al. No. S11A0043

®(1862) 10 H.L.C. 191, 209

® Pilcher v. Rawling1872) 7 Ch. App 259 cited in Philip H. Pettitidbcit op. p.144
7 Philip H. Pettit, ibid, cit op. p.144

8 [1951] AC 251

% L. A Sheridan, ibid, pp. 235-236

10 Royal Brunei Airlines Sdn Bhd v. Philip Tan Kok W[©995] 3 All ER 97

" per A.L Smith L.J in Marva v. Browne [1896] 1 Ch.91209

12(1726) Sel.Cas. Ch. 61
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trustee held the profits of the property rents @o@structive trust for the beneficiaryThe court went further to
say (obiter):

“...this may seem hard that the trustee is the omlssgn of all mankind

who might not have the lease, but it is very prapet the rule should be

strictly pursued, and not in the least relax; fas ivery obvious what would

be the consequence of letting trustees have tise lea refusal to renew to

cestui que trustper Lord King LC.?

From the foregoing, it will be correct to say thatirustee is an agent of the principal that dedla
trust. Hence, an agent who makes indecorous mhoéictly from their position and corruptly engagwgh third
parties at the expense of the trust property is@auable for such profit. Iimdustrial Development Consultants
Ltd v. Cooley,the court held that the trustee that makes phafin the trust unlawfully is indebted to both the
beneficiaries of the trust and the principal. Simil, in Guinness plc v. Saundetshe court emphatically
reiterated that, money collected by a company threwas a breach of fiduciary duty therefore, tloairt
imposed a constructive trust on hinfthe same outcome was Rarker v. McKenndwherethe court clearly
stated that a fiduciary should not profit from bificial capacity except with the consent and appl®f his
principal. According to the learned judge it “is erorable rule, and must be applied inexorablyHiy tourt,
which is not entitled, in my judgement, to receéxédence, suggestion or argument as to whethepriheipal
did or did not suffer any injury in fact by reasofithe dealing of the fiduciary” per Lord Justicames
(f) Gift by will or intestacy based upon broken pronasel incomplete transfer
Where a property owner is persuaded to make a &englft to a person by will as a result of confide based
on oral promise by the trustee to use all or soaresf the property to the benefit of a choses@emland, after
the death of the settlor, the trustee failed tgpkimethe promise, equity can make him a constradiiusteeln
Milroy v. Lords? it was held that the failure to fulfil the requiréormal procedure for transfer of the benefits to
the beneficiaries of a trust will render the transfolely useless at law and equity. DivergeritiyRe Rosgit
was held that equity holds that, such incompledadfer became complete at the point where theoselid all
he ought to have done, instead of when the trusgesed to and recorded the transfer. Thereforatyegawed
the property transferred by settlor as the last%tcording to Oakley:

“While some of the aspects of the Rule in Re Rapeetyet to be fully clarified,
there is no doubt whatever that, that rule is Efglaw at the present time. Any
trust that arises as a result of the operationhef tule clearly arises by the
operation of law and therefore should be classi#iea constructive trust”

4. The Practicality of Constructive Trust in Nigeria
The courts in Nigeria rarely consider constructiigst, rather cases bordering on possible constauttust
remedies are considered under the general scoppeeath of contract consequently, damages are sbutin
awarded as fair remedy. Although, there are feve tass that exemplify the willingness of the caordevelop
the doctrine of constructive trust in Nigeria. xample, inAG of the Federation v. AG of Abia State & (s
the Supreme Court held that, the federation acciliantis used to retain some federal revenues warelshared
by all the states and the central government id lo@l constructive trusts by the Federal Governmé&he
judgment implies that, the federal government canmilaterally manipulate the revenue, where itslee, it
must account for the profits. This means thatfélderal government cannot unjustly enrich itselfhat expense
of the states thereof. The federal governmentamatructive trustee is thus, an agenOtiudu v. Onyibé® the
court said that:

“....an agent must not allow his own interest tafliat with his obligation

to the principal. Where such a situation occurstlie knowledge of the

third party, the contract is voidable at the optiofithe principal.”

1 Qakley, ibid, p. 66

2 |bid, pp. 66

3[1972] 2 All ER 162

4 Supra

® Philip H. Pettit (2001) ‘Equity and the law of Btg’, (3" edition), London: Butterworth, p. 143
€(1874) L.R 10 Ch.96

7 cited in Oakley, ibid, p.49

8(1862) 4 De GF & J. 264

°[1952] Ch. 499

¥ paul Todd (2001) ‘Cases and Materials on Equity Bmdts’ (3¢ Edition) p. 67
"ibid, p.178

12(2002) 4 SCNJ

13(2001) 13 NWLR (pt. 729) 140 at 157 Para. D-E
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By this token, the federal government has the atitig to ensure fair dealings with the said reverine
another relatively new case Bfrst Bank Nigeria v. Ozokwerethe Nigerian Supreme Court recognised that
unjust enrichment is a viable cause of action witleeeingredients are plausible that may not onljobend by
the doctrines of tort and contract. Honi Finance & Sec. v. Wole-Ojo Technical Seryidee court held that,
in a proven circumstance where a party unjustlycbes himself at the cost of another, the dupliGtparty
must be “made to disgorge it". The court furtheplainedinter alia:

“Therefore, in consonance with the principles eimsltt in the restitution a remedy
shall be available whenever the defendant is ugjesiriched at the expense of the
Plaintiff.”

Even though the court did not specifically imposepastructive trust, it did acknowledge its relesan
as a model of restitution. Nigerian courts app@atréat unjust enrichment cases within the broazpesoof
restitution as a guided remedy which streams fieendoctrine of equity hence, reluctant to see sades as of
constructive trust. The basis for restitution is firoprietary interest which a claimant holds ia #nrichment
obtained by the trustee. The right to restitut®principally within the scope of law and equity.

Rather than use the phrase constructive trust, somgs in Nigeria have coined the terms constvecti
fraud as cause of action for certain instancespfat enrichment for example, Msirim v. Onuma Construction
Co. (Nig.) Ltd 2 the court explained that a “person will be lialbe donstructive fraudn circumstances where as
a result of his breach of duty, though without atual fraudulent intent, gains an advantage. Ieotords, a
person vxill be liable for constructive fraud inatimstances where a person benefits from a breadutgfto
another.

5. Constructive Trust Under the Customary Land Tenure

According the Food and Agriculture Organisation £O
“Land tenure is the relationship, whether legallyocoistomarily defined,
among people, as individuals or groups, with respetand [hence], land
tenure is an institution, i.e., rules invented bgcisties to regulate
behaviour. Rules of tenure define how property tegio land are to be
allocated within societies. They define how acdssgranted to rights to
use, control, and transfer land, as well as astmmtieesponsibilities and
restraints. In simple terms, land tenure systeneraegne who can use what
resources for how long, and under what conditions.”

Historically, it is common knowledge that the Niger land tenure system evolved from native
traditional land holding system. In the Northerrriteries land was held by the sovereign rulershie form of
native trustee for the various segments that weamlgncommunal. In the Southern territories, lanalswunder
the community leaders, who partitioned the unitthteofamilies that made up each segment of the agmities.
The process of acquiring land by community meminexs by oral application to the communal head fer afs
land. When the land is allotted, the applicant &eglthe equitable interest therefore has the tigipossess and
enjoy the land in accordance with the laid downesubf the community. Some communities prohibited
alienation rights but approved transfer of interéstdescendants. The foregoing discourse implieg th
community leaders acted as trustee. For examplgémoyin v. AdeyeYehe court held that,

"... once an Ooni [community head] allocates a paridd community land to a
native of Ife for the family use, the allottee ergopossessory rights to the
exclusion of other members of the community."
In Chukwu v. Uchéthe violation of the terms of the allotment of laleda community member may

1(2013) 12 (Pt Il) M.J.S.C 60 AT 77-78

2(1996) 7 NWLR (Pt. 461) 464 at 478

%(2001) 7 NWLR (pt. 713) 742 at 757

4 Kayode Omosehin (2015) Perspectives on Fraud andjustn Enrichment under Nigerian Law,
https://www.linkedin.com/pulse/perspectives-fraugust-enrichment-under-nigerian-law-omosehin acg&6/2/2016

® http://www.fao.org/docrep/005/Y4307E/y4307e05.aotessed 9 February 2017. The FOA went furtherxpaim that
“land tenure constitutes a web of intersectingreges. These include: Overriding interests: wheowereign power (e.g.,
a nation or community has the powers to allocateealiocate land through expropriation, etc.); Qy@ping interests:
when several parties are allocated different rightshe same parcel of land (e.g., one party mase Haase rights,
another may have a right of way, etc.); Complemgniaterests: when different parties share the samsgest in the
same parcel of land (e.g., when members of a contynshare common rights to grazing land, etc.);,abdmpeting
interests: when different parties contest the saesests in the same parcel (e.g., when two aitidependently claim
rights to exclusive use of a parcel of agricultuaald. Land disputes arise from competing claims.)”

®1961 AllNLR 5

71976, 9 and 10 SC 173 at 176
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lead to the revocation of the rights to the propdry the community or family head. lAmodu Tijani vs.
Secretary of Southern Nigeffathe court stated that:

“... fact which it is important to bear in mind indar to understand native law is

the notion of individual ownership is quite foreigmnative ideas land belongs to

the community, the village or the family, nevetthe individual...™ Also in Arase

v. Arase’’ the Supreme Court explained that: “It is now selttby decided cases

that basically all land in Benin is owned by thentounity for whom the Oba of

Benin holds the same in trust, and it is the Ob8&exfin who can transfer to any

individual the ownership of such land.”

Similarly, the family head or community head cobll held to account for unjust benefits obtained by
him through the reckless handling of the commorperty? The position of a reckless community or family
head that unjustly profit from a community propeigythat of constructive trustee even though imas$ often
made clear by the Nigerian courts.

6. Statutory Trust of Land and Constructive Trust
The preamble of Nigeria’s Land Use Act 1978 statefollows:

“An act to vest all land comprised in the territafyeach state (except land

vested in the Federal Government or its agencas)ysin the Governor of

the State, who would hold such land in trust foe fteople and would

henceforth be responsible for allocation of landaih urban areas to

individuals’ resident in the state and organisaiofor residential

agricultural, commercial and other purposes whililar powers with

respect to non-urban areas are conferred on los@rgments.”
Section 1 of the Act vests all land comprised iohestate (except lands vested in the Federal Gomahfor its
agencies) solely in the hands of the governor efstiate, to hold in trust for the people. By thigvision, there
exist statutory trust on all lands thereof.

From the construction of the preamble and sectiohAct, it implies that the governor of every stats
trustee of the lands ought and should act reaspralthe administration of lands. Although, there aurrently
seems to be no authority to illustrate unjust dmmient of any governor resulting from reckless hiawgdbf
lands, the Land Use Act appears to give room fergibvernors to be held accountable for misuseust frowers
over lands. Where such event arises, the posgibilithe court to create constructive trust is $eemable. This
means that, the governors cannot unjustly enriemtelves or breach the duties confined within tdops of the
Land Use Act.

7. Conclusion

In this paper, we have attempted to show that atoactive trust is not a voluntary creation, bub@chanism by
benefit of which precise property is vested in @stiee on trust for ascertainable beneficiaries. HAle also
shown that constructive trust may arise due to eaddr of a fiduciary obligations. However, the dofya

constructive trustee is less arduous than thosemefexpress trustees in the sense that, they dhawa to
comply wholly on the usual duty of care. Howevaeilure to comply with the terms of the constructimgst may
result in stricter sanctions by the court. Accogdio Smith: “There is an obligation on the [constiwe] trustee:
to convey the trust property to or to the ordeittaf beneficiary. A breach of this obligation woucdkate a
personal liability. But the trustee cannot, withdiation, be said to have assumed obligations ef tkmost
selflessness. The only way to reach the contranglosion would be to say that this is the technigtiequity:

to subject trustees, even unwilling ones, to thadiary standard, so as to generate the corresppfidbilities.

That however, would be using the fiduciary relasioip in a wholly instrumental way.”

In view of the emphasised basic principles of camtsive trust, we conclude that, the settings iriclvh
constructive trusts have been adjudicated by thetgan England and elsewhere, to exist are ydietdully
explored in Nigeria. Nigerian courts are therefangjed to explore the constructive trust as a \@éueemedy
for breach of fiduciary duties especially where theovery of a trust property is still in the passen of the
defendanfAlternatively, to aid in the tracing of the proceewhere there are evidence to show that the
constructive trustees have disposed of the trugiguty? Active application of constructive trust by thegiiian
courts will encourage litigants to utilise the retpagainst the constructive trustéder various cause of actions

L ibid

2Bassey v Coban [1924] 5 NLR 92

3 Margaret Halliwell (2000); Equity and Trusts. Lamd Old Bailey, p.101.
*ibid

®ibid, also se®e Montagu¢1987] 2 WLR 1192)
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including proprietary estoppels asTiaylor Fashions Itd v. Liverpool Victoria TrustéesNonetheless, we wish
to emphasize that, constructive trust should ndy e pinned down to express trust but should beelyi
applied for example:

“A person who has made a representation or alloaesother to labour under

misapprehension should not be allowed, after thergterson has acted upon it to

his detriment, to deny that which has been reptedenr misapprehended. It

matters not that there are no contractual or othésrceable obligations, nor that

formalities requirements have not been satisffed.”

In essence, the claimants should have variousmptwailable to them “where the property upon which
the constructive trust is imposed is still ideiatifie in the hands of trustees, the beneficiary ampse either to
exercise his proprietary rights in the subject-aratif the constructive trust, or to rely on thesoeal liability of
the constructive trustee to account, or, to exerbizth of these remedie.”

111982] QB 133
2 R. J Smith, (2000) ‘Property Law — Cases and May London: Longman Law Publishers, p.220
% Oakley, ibid, p.4
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