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Abstract
Indonesia as a third world country which proclainiisdndependence in 1945 until today has undergone
four (4) replacements or changes in its constituti@onstitutions once being used in Indonesia are
Constitution of 1945, Constitution of Federal Repulof Indonesia 1949, Provisional Constitution of
1950, and Constitution of Republic of Indonesial8#5 after amendments. The substance of human
rights and equality in the field of employment beeoone part of the constitutions. Discrimination or
equality is not explicitly stated in the Constitutiof 1945, Constitution of Federal Republic ofdndsia
Year 1949, and Provisional Constitution of 1950wdwaer, the meaning of discrimination and equalty i
implicitly contained in those three constitutiod$ie word discrimination is expressed explicitlytire
Constitution of Republic of Indonesia of 1945 afsanendments. Human rights and anti-discrimination
with broader scopes and more details are listéddrconstitution.
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1. Introduction

Law has three levels, namely value, principle andm Those three aspects are in a hierarchy amagge
Value is the highest level. The next is principdad the last is norm (dogmatic law). Legal nornthie most
real, seen in everyday life manifested in the fahregulations made by the authorities. Rule ispacHic
condition that contains the commands, prohibitidieense, or empowermentegal norms should be based on
up principles, and the principles should be basedhe values prevailing in society. Principles amms
commanding that something must be realized to itjieelst degree that is actually and legally pos&ible

Pancasila is the state ideology and the sourcdl cfoarces of state law and as the outlook of thé&on.
Pancasila contains five precepts which include wakies of: the divinity of the Lord, a just and itied
humanity, the unity of Indonesia, democracy ledHry wisdom in consultative/representative and $gustice
for all Indonesian people. Those values are thadsglevel in law. Kluchkhohn defines value as aiiception
(implicitly or explicitly, that is distinguishing taracteristics of individuals or groups) of whatdssirable,
influencing the choice of the way, the goal and émel of an actioh According to Brameld the definition
implies on the meaning of culture, including(1) the value is a construct that involves ctigri processes
(logic and rational) andatektik process (attraction or rejection by heart), (2 talue is always functional
potential, but always meaningless if it is verbadis(3) if it is associated with the culture, vausave been
expressed in a unique way by individuals and grpo@psthat a certain will is valuable or not, itriscessary to
believe that the value is basically equated thasiralele, it is defined by purpose of personalitgteyn and
socio-cultural to achieve regularity or to respaitter people in social life, (5) the choice amomg alternatives
values is made in the context of the availabilifyirdermediate objectives and the final objectivasd (6) the
value is there, it is a fact of nature, peopleturel and at the same time it is the norms that baea realized."

K. Berten$ suggests three characteristics of values, nartBlyalues are related to a subject as the asségor
values are within the practical level, related e subject’s will to create something, (3) valuess r@lated to
characteristics of the subject and object; the saijects with different subjects will lead to diféat
assessments. This indicates that there will bealoeg in the absence of the subject. Values comieonp a
behavior, if there is no behavior then there iscase that can be assessed. Assessment of the bgoewvall
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produce different ratings, depending on the subgégbroviding an assessment. Subjects as the asseiss
giving the assessments can be influenced sevengjstincluding habits or customs where the assesz@: A
group of people who live in cold regions will gigegood judgment on the booze. By contrast, in agraf
society, such as Muslims, the assessors will dieeassessment that the liquor is not good, forlida® a sin.
In this case, religious teachings greatly affeetdbsessment of the subjects on the behavior.

It is very difficult to separate a discussion ofues from norms. The relationship between valuesraarms by
experts concluded by Rohmat Mulyamae: (1) values have wider universal coverage ti@ms, (2) values
represent a price believed by a person (includorgnative beliefs), while norms are more of a mushe from

the social consequences as a result of the cakeatireement, (3) values are the purpose of enfageof the

norm, while the norm is a way in which to realihe standards, rules or specific rules.

According to Paul Scholten principles of law aresibahoughts, which are contained in and behinégall
system, which are formulated in law and the denisiof the judges, which are related to provisiond a
decisions of an individual that can be seen aslabogatiof. Ron Jue defines principles of law as values
underlyin%the rule of law, to explain and legitmaithe rule of law, rests on top of the ideologiciarge of
legal order.

The discovery of the principles of law can be dbgelooking for common characteristics in concretes lor
regulation, pointing to similarities contained lose concrete law or regulatforfhe principles of law can be
found in legislations in force explicitly or impitty. Explicitly principles of law are contained iArticles
clearly. This can be seen in the legislation issneti998 to the current era. While implicitly thenziples are
reflected in the clauses contained in the reguiatio

The principles of law are at the heart of a ruldagi because the principles are the most exterizgées in the
formulation of law. They are the reasons for thévdey of the rule of law, or the reasons of a eystof law.
Principle of law (echtbeginsglis a common thought that the basic nature orbiekground of a concrete
regulation (positive law) and can be found by seiaig for traits common ground in concrete regulafioThe
principles of the law contain values and ethicahdads. The rule of law may not show ethical consiiiens,
but by tr?e principles of law will further demongt&ahe ethical demands or can be felt at the iostnos in that
directior!.

Indonesia's independence on August 18, 1945 upeqtesent has experienced turnover and changi® in
Constitution. Constitutions that never applies e Constitution of 1945 that went into force ong#st 18,
1945 until December 27, 1949; the Constitution hif Republic of Indonesia States that went intoceft:
December 27, 1949 until August 18, 1950; the Piorned Constitution which was into force on 18 Augu$50
until July 5, 1959; and the Constitution of the Rlejic of Indonesia of 1945 amendments entered fimtce in
2001. This article tries to analyze the existentardi-discrimination, especially in employmenttime never
applied constitutions, starting in 1945 until now.

2. Method

The method used in the study of the principles istrimination in the constitution that never apgplig
Indonesia is the study of law (legal research). @pproaches are philosophical approach, histoapptoach,
and legislation approach. Legal materials usedhi;gtudy are the Constitution of the Republicrafdnesia of
1945, the Constitution of the Republic of Indonas&tates of 1949, the Provisional Constitution 0, and

the Constitution of the Republic of Indonesia atierendment, the minutes of the meetings of Comenitte
Preparatory Work for Indonesian Independence, &edntinutes of the meetings of the amendment of the
Constitution of the Republic of Indonesia.

1 op. Cit HIm.16-17
2 JJH. BrugginkRefleksi Tentang Hukum Dialihbahasakan oleh Arief Sidharta. 1996. PTreCAditya Bakti. Bandung. HIm.119
3 .
Ibid.
* Ibid. him.35
5 Satjipto Rahardjo. 199@imu Hukum. PT. Citra Aditya Bakti. Bandung. Pg.45
® Sulastriyono. 201Penerapan Norma dan Asas-asas Hukum Adat dalam RitlaReradilan PerdataJurnal Mimbar. Vol.24 No.1. Pg.27.
7 .
Ibid.
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3. Resultsand Discussion

Discrimination in the Constitution of the Republic of Indonesia of 1945

Constitution the basic law used in a country tolengent its constitutional system. Everything in tmntry
must be appropriate and in line with the constitutas the basic law. A goog constitution can be asea solid
foundation for young democracies, while the texttaf constitution disability often create politigabtability
and in some cases a reversal of democracy (denyoenasarsals) The formulation of the Constitution made by
the founder of the state was in a very criticakgarious and urgent condition that resulted vemypk and
general formula. Thus, in its application requirgsrpretations of the state administrators.

In general, the structures of the Constitution falated by Committee for Preparatory Work for Indsiaa
Independence consist of the Preamble, the Body, explanation. Preamble contains the declaration of
independence of Indonesia, the goals of the couatrg the formulation of Pancasila as the statelédy. The
body contains the form of the state, state instii®, human rights, and other. Meanwhile, after fomes
amendments Explanation is removed from the ConistituAt the end, Constitution of 1945 only consisf

two parts, namely the opening and chapters.

The word discrimination was not explicitly expredse the formulation of Constitution of 1945 pasdad
Indonesian independence preparatory committee ogug#tu 18, 1945. Likewise, there was no word
discrimination in the Constitution of 1949 and Hsianal Constitution of 1950. The formulation cadntag the
word discrimination is only in Constitution of 194&th amended. Nevertheless, it does not meanttise
three constitutions that never apply in Indonesiandt regulate or prohibit discrimination. Discrimtion is a
difference in treatment that does not benefit agmotberson or group of people in a bad tvayhe word
discrimination implicitly or explicitly can be viexd from a variety of Articles governing equalityesch person
or citizen in many areas of life. The word equality inseparable from human rights. Discussion on
discrimination cannot be separated from human sigit recognize the similarity or equality in aipects of
life. Thus anti-discrimination implicitly is visikl at the use of other words, e.g. giving the samatrent,
equality, not distinguishing, and other words. Hfiere, the discussion of human rights cannot barségd from
discrimination because of the spirits of the humights are equality and equity. Universal valuesciwrended
up being the principle or principles in human righit international traffic shall include: the pripie of equality,
the principle of discrimination, and the principiepositive obligations to protect the rights ofteé. Hak asasi
manusia dibagi menjadi dua jenis, yaitu hak asasvidual dan hak asasi sodial

Therefore, in the effort of finding the meaningdi$crimination in the Constitution of 1945 it wilke explored
through the articles, either expressed or implisati-discrimination contained in the Constitutiohladonesia
will be more easily searched by using the key wdrdman rights. The following discussion will trattee
history of the formulation of human rights startt!edm Committee for Preparatory Work for Indonesian
Independence through the formulation of human sightConstitution of 1945.

Human rights provisions had gotten a special atierat that time, although the process throughréyfheated
debate. There were two groups who agreed to indlbeldormulation of human rights in the Constitatiand
those who disagreed. The agree group was Moh. da#th Their reason was that if there was no reitiogn of
human rights, the state would be preying on pedfhe. disagree group was Supomo et al. The reaserthaa
since long time ago Indonesia was a country whawhdnhigh sense of kinship and collectivism.

The debates about the formulation of human righés were expected to bring about justice in theéespdn
achieving prosperity had already emerged sincertbeting of Committee for Preparatory Work for Indsian
Independence. To achieve prosperity was gainedigtwrgiving of individual or collective freedom. Tviigures
who have agreed to achieve prosperity through bageess were Ir. Soekarno and Mr. Supomo. Ir. Swkar
the second meeting of Committee for Preparatoryk/ftmr Indonesian Independence conveyed his viewthen
concept of the state that should be built amicaldipe opinion was: "Throw altogether ideology of
individualism, don't state it in the Constitutior @o-called” rights of the citizens" as advocategdthe French
Republic... Dear Sirs! We want social justice. Woes the constitution wrote that human beings nbt bave
right of freedom of voice, right of giving a voteght to hold court and convene, if there is noiabjtistice?

! Marcus Mietzner.2014. How Indonesia Won ConstitutionJournal of Democracy, Volume 25, Number 2, pp. 171-175on(ine)
http://booksc.org/book/2335028Assessed on February 12, 2017.

2 Thomsen Frej KlemDiscrimination. The Oxford Research Encyclopedia, Politics (juslibxfordre.com). Accessed on February 12, 2017.
3 Rhona K.M Smith. 20084ukum Hak Asasi ManusiaPusat Studi Hak Asasi Manusia Universitas Isladoiresia. Yogyakarta. Pg.39-41
4 Abdul Ghofur Anshori. 200SFilsafat Hukum. Yogyakarta:Gadjah Mada University Press. Pg.112
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Why should we make such a constitution if it carfieed the stomach of people who will die of staorg The
constitution containing Rights of man and citiz=mnot eliminate the hunger of the poor who aregdo die.
So therefore, if we really want to base our coutdryunderstanding of kinship, mutual help, mutuadmeration
and social justice, away with every thought, evdea of individualism and liberalism to the congiin’.”

Based on those statements the most important pfoints. Soekarno were that all Indonesian peopégeanot
starving; the fulfilment was done with the undemstiag of kinship, mutual help and mutual cooperatibhe
struggles as in the West about the various freedasre less important than the fulfilment of the mmmic
needs of the people as a whole. This opinion wapated by Mr. Supomo. He stated: “Our Constituti@s
designed, based on the principles of kinship, mstd on understanding of individuals, which we hayected.
Statement of to assembly and associate in the dist is the systematic understanding of indiity
therefore, to assert the right to convene and azgan our Constitution will challenge the systeimatf kinship
understanding”

The statement was in line with the opinion of luk&no, who rejected the idea of individualism ibetalism.
With the emphasis on the understanding of kinshig,expected that citizens no longer questioiir thghts but
they would be more concerned with other peoplethsd they will be more questioning their obligasoas
citizens.

Otherwise, two figures struggling for human rightsre Moh. Hatta and M. Yamin. Both of them oppoked
Soekarno and and Supomo’s statements. Moh. Hata%on was that the state would be a state powae if
citizens do not have individual rights. Such coneemere presented in the meeting of Committee for
Preparatory Work for Indonesian Independence, thements were "Indeed, we must oppose individualis
We establish a new state on the foundation of nhuto@peration and results of togetherness. Butthimg |
worry about, if no one belief or the insured to geople in the Constitution that the right to votd_ et us pay
attention to the conditions that make a country tha do not become a state poweState power means is a
country that has very wide powers so as to trigber absolute and dictatorial governance as expielsge
Thomas Hobbes.

Moh. Hatta’s opinion was supported by M. Yamin whanted the rights of the people because the rigbhe
important thing that should be protected by thdestd. Yamin's statements that reinforced Moh. Hlatt
opinion were as follow: "In order for the rulesad¥il liberty are put into the Constitution the ey, | reject all
reasons presented for not putting it .... | just fas attention really, because we are talking alp@ople's rights.

If this is not clear in the basic law, there is @stake in the constitution; constitutional erramoe basic law, the
enormous sin to the people who are looking forwarthe rights from the republic; for example on tights
which are mapped to the citizens who will receiveas well as residents will be protected by theubic™.
Through debate shelf the meeting of Committee faapBratory Work for Indonesian Independence finally
agreed to incorporate human rights in the Constitutinder Article 27, Article 28, Article 29, Arte 30, and
Article 31, which is depicted in Table 1.

Tabel 1 Human Rightsin the Constitution of 1945 before Amendments

Articles Statements of the Articles
Article 27 - Protection and equal status before the law.
paragraph (1) - Equal status in the government.
Article 27 Right to work and have a decent living.
paragraph (2)
Article 28 - Freedom of assembly and of association.
- Freedom to express opinions and thoughts in writingerbally.
Article 29 - Right of religion/beliefs.
- Right to worship according to religion/beliefs.
Article 31 Right of education.

1 Syafroedin Bahar. 1995. Risalah Sidang BPUPKI daKIPJakarta. Sekretariat Negara. HIm.259
2 |bid. Pg.47

3 bid. Pg.48
4 Ibid. Pg.28-29
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The constitution does not set the prohibition afcdimination explicitly. However, in the constitomi there are
several articles regulate equality, such as thalgepsition before the law and government. Relatetthe rights
in employment there is one article only, that fididle 27 paragraph (2) which states that "Evetizen has the
right to get a job and a decent living based on dmity". Equality is generally divided into two, natp the
formal equality and substantive equality. Formalidiy as expressed Aristotle is treating peoplesqsals,
equating same and distinguish diffeferubstantive equality realized through througtalegechanisms, such
as affirmative actioh

Human Rightsand Discrimination in the Constitution of the Republic of Indonesia States of 1949
Proclamation of independence was not the end ohédkinds colonialism. Netherlands kept assaulting a
attempting to retake the colonies. Various negotigtwere held. And finally Round Table Confere(R&C) in
1949 could end decades of conflict between Indanasd the Netherlands. One of the main points Wwas t
Dutch agreed to recognize the independence of kslarnf Indonesia was a federal state. Indonegacapd it
and changed the shape of the country into a fedéad which affected the constitution being uSéerefore,
Constitution of Federal Republic of Indonesia Y&849 was formulated.

Constitution of Federal Republic of Indonesia Y&849 set about human rights more broadly, as setnou
Chapter | Section V of the Rights and Fundamentahbin Freedoms listed in Article 7 to Article 33.€Tfights
to get job and fair treatment in employment wesm akgulated in the Constitution of the Republi¢rafonesia
Year 1949 Article 27 paragraph (1) and paragraphAgicle 27 paragraph (1) stated: “Every citizewith the
terms of ability, has a rights to work. Everyone tize right to freely choose a job and the righthef fair labor
terms".

The paragraph indicates the protection for workerghoose or work in accordance with the capabdityl

expertise and to get fair employment terms. Faiplegment terms show no distinction or discriminatitat

can be harmful to individuals or specific groupartRer, paragraph (2) stated that: "Anyone who deak on

the same things, are entitled to fair remunerati@an ensures his life along with his family, commemate with
human dignity". Paragraph (2) refers to the systénemuneration for workers that should be fairageordance
with the position so that the wages can be usg@dawade for the family.

At that time the Constitution founders had alsorb#enking about the importance of labor organizasi as
aspirations channelling of the workers. Then it @sulated in Article 28, that: "Everyone has tlight to
establish labor unions and sign-in to preserve tharests".

Thus in terms of employment the Constitution of ératl Republic of Indonesia Year 1949 is more caecre
compared to 1945. Constitution of Federal Reputfilndonesia Year 1949 set about employment in ticles
consisting of 3 paragraphs. On the other hand, @otisn of Republic of Indonesia of 1945 set ority 1
paragraph. Some important phrases in ConstitutfoRederal Republic of Indonesia Year 1949 that juev
more concrete protection are entitled to chooseba ¢ntitled to get fair terms, and labor unionke Tight to
choose the work indicates that every citizen camosh a preferred or desired job, including changifg to
choose a desired one. The right to get a fair ¢immdin the job also has a deep meaning, thateastiactment of
same or equal treatments for all citizens in flulfy the requirements or qualifications specified.

Furthermore, human rights are regulated in Corngtiiwf Federal Republic of Indonesia Year 1949 et 32
paragraph (1): the determination of the rightsreéflom or boundaries in the constitution aimechatigng the
recognition and respect for the rights and freedofmethers in order to create peace, decency, amergl
welfare. The complete sound is as following: "Ratjoh of the law on the application of the rightsda
freedoms described in this section, if necessaily/set the boundaries of the rights and freeddons,it is solely
to ensure the recognition and respect the rights femedoms of others that must be there, and i falr
conditions in order to create peace, decency, leedéneral welfare in a democratic alliance ".

! catharine A. MacKinnon. 2006. Sex equality undber €onstitution of India: Problems, prospects, ‘aisonal laws. International Journal
of Constitutional Law Vol.4 Issue 2. Online ttpadddemic.oup.com/icon/article/4/2/181/722101/Seaxabty-under-the-Constitution-of-
India. Accessed February 12, 2017. Pg.182.

2 Anne Smith. 2014. Equality constitutional adjudica in South Africa. African Human Rights Law Joafl Vol.14 No.2. Online
http://www.ahrlj.up.ac.za/smith-Accessed on 13 February, 2017.
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Human Rightsand Discrimination in Provisional Constitution of 1950

Constitution of Federal Republic of Indonesia Yd®49 was in force only less than one year. After th
agreement of the state leaders eventually fornctlumtry was back to a unitary state that had imaibns for

the Constitution being used. Since August 18, 18%fbnesia was back into the unitary state and used
Temporary Constitution (Provisional Constitutionl®50). This constitution set human rights broadermany

as 47 articles. Employment field was stipulatetina articles and five paragraphs.

The substances of Constitution of Federal Repuflladonesia Year 1949 and Provisional Constitutéd950
about employment are quite the same. Article 2&graph (1), (2), (3) and (4) provide the freedonyeba job
corresponding the skill, the right to employmend dair labor terms, the right to get an equal whiyehe same
types of job and the contractual arrangementsatteajust as good, and the right to get fair wagesupport the
family life.

Labor terms become important things that must sidered. Therefore, they are set in 2 differemagaphs.
Article 36 of Provisional Constitution of 1950 gaome social security and certainty in labor termsg she
prevention of unemployment. The detailed articte“The authority promotes certainty and social potion,
especially ensuring and guaranteeing good labouinements and labor conditions, the prevention and
eradication of unemployment and organizing suppl@sthe old days and the maintenance of widows and
orphans.”

Furthermore, in Article 37 paragraph (1) regulates authority or state efforts to improve the wedfaf the
people and ensure the degree of life that is incdinle with the dignity of humanity. Some importahings
pertaining to human rights in the field of employrhset out in Constitution of Federal Republic mddnesia
Year 1949 and Provisional Constitution of 1950 éa¢the freedom to get a job according to abiityaptitude,
(b) the freedom to choose a job someone likesthig)ight to obtain fair terms of job, (d) the righ get an
appropriate wage in accordance with the performai@jeahe right to gain a decent wage so thatrittimused to
provide for his family, (f) the freedom to estahliabor unions as organizations in channellingraspns and
struggling for their rights.

The Provisional Constitution of 1950 from the bewjy it was planned only to be used for a whileteAtalm
conditions was established a special committeeody lthat would draft or create a more completetebeaind
more perfect new constitution. The Constituent Aty which was assigned to form the Constitutiod dot
go successfully carry out its duties until 1959ohe hand, in the country there was turmoil dueshellions of
left wing or right wing as well as inter-party ctiafs which were more concerned on the group atia itself.
At the end, the President issued a Presidentiatd®enf 1959. One of the contents of the PresideDgaree is
back to the Constitution of 1945. Thus since Juyl{ %69 Indonesia reuse the Constitution of 194thasState
Constitution.

Human Rightsand Discrimination in Constitution of Republic of Indonesia after Amendments

Waves of reformation have implications for the dathéo make changes to the Constitution. One ofntaé
parts of which is to add quite a lot of protectiohhuman rights. At the General Assembly of the f*ele
Consultative Assembly on October 19, 1999 Factiwehesian Democratic Struggle Party expressed iaoop
delivered by Laksamana Sukardi that equality and-diecrimination with regard to the proposed change
would be implemented. There should be equality baldnce among state institutions, the Presidentthad
House of Representatives, as well as the affirmaifdhuman rights in the constitution.

This opinion indicates a desire to promote humghtsi as the demands of the modern state. Thusithesion

of human rights in the constitution is stronglylirinced by international conventions or the stredgt human
rights happening in this world. In the proposatistated that there will be constitutional guagastof equality
of rights and obligations of citizens without angatimination on any basis, not only on the bagisetigion,

ethnicity, gender, but also other forms of discriation.

The word discriminative is also addressed by Foactf National Awakening related to the requirement
becoming a President. In the constitution of 194 istated that the President is the native Ingianerhe
opinion is delivered by Arifin Junaidi as follows... we understand with a fairly short time, PAH #nd
Commission C can resolve some of the provisionsalaconsidered urgent to be amended. About ArBobf
Constitution of 1945 which the statement is thadoimesian President is an indigenous person, Fracio
National Awakening found that the Assembly's decisio seek a formula sentence to this article shbel
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absolutely neutral, non-discriminatory, and noeiptetive and puts the Indonesian people equadch ether ...

1n

The members of the Assembly show tremendous aiteti equality and rejecting discrimination. Thenogn
is supported by the faction of joint Party, statthgt Article 6, paragraph 1 is discriminatory lthea race and
all factions agreed to abolish these forms of disiciation.

In the meeting of the amendment of Constitutiod®45, faction of Envoy Group agree with the pritegpthat
must be followed in presenting the formulation afifan rights and citizens as stated by Valina Sub€&ke 6
principles’ are: first, the agreement is international and deselopment of the discussion as a national
agreement. International agreements binding thentdes that have signed it, including: (a) Declamatof
Human Rights, (b) Covenant on Civil and PoliticagfRs and the Covenant on Economic, social andiallt
rights, (c) the declaration of WIMA in 1993, (d) Wersal Declaration of Human Responsibilities. Tagional
agreements are: (a) People's Consultative Assebibtyee No0.17/1998 on human rights, (b) Law Numiger 3
Year 1999 on Human Rights, (c) Outline of Stateidyobf 1998, (d) Constitution of Federal Republit o
Indonesia Year 1949, (e) Provisional Constitutibd @60, (f) formulation of the Constituent Assembly

The Secontiprinciple is the inclusion of non-derogable rightsich are the rights that cannot be revoked or
reduced under any circumstances and by anyonerighis should be formulated and get full protecticom

the state. The rights include the right to liveg tight not to be tortured, the right to freedomcohfscience,
freedom of religion, the right not to be enslavib@, right of recognition as a person before the kavd the right
not to be prosecuted under retroactive laws.

The third principle is the rights of development such as filglit of citizens to obtain decent and humane
welfare, and to obtain a healthy environment. Famtbhustomery rights should be included in the tituri®n.

The fourth principle is the affirmation of gendewadjty and the constitutional guarantee of the qple of
gender equality without discrimination based ondgnlt is based on an agreement in the Vienna €uon
that has been signed by Indonesia along with 1f@ratountries. The content of the agreement isgbegnition
that women's rights are parts of human rights whiehinalienable, integral and inseparable. Primectgainst
women is the same as Article 33 of the Ugandantitatisn which prohibits law custom or degradingglfare
or interest of womeh

The fifth principle is the affirmation of childrerights. People's Consultative Assembly Decree N&I98
provides for the protection of children. It needsbe coupled with the right of love, right of opéilly self-
development and right to access education maximally

The sixth principle is the affirmation of limitatigprinciple, that is someone’s freedom is limitgdthe freedom
of others. Freedom here does not mean the freeddmuw limit.

The amendments of Constitution of 1945 are madehiey People's Consultative Assembly through PAH
Meeting. Most of the proposals delivered by theouss fractions are suggesting the inclusion ofghavisions
contained in People's Consultative Assembly Debled 7/1998 on human rights into the Constitutiori 845.

It is as presented by Zain Badjeber, a memberidnaaif unity and development party who summarizes t
views of members of other factions. Yusuf Muhammadiember of Fraction of National Awakening gives a
opinion as follows: "The manifestation of egalitarism in carrying out our life of nation and statél
constitute a solid foundation for efforts to enfotbe law, human rights, and awareness of livingtioer. The
embodiment of the spirit of equality in the delifions shall be concretized in the articles of@oastitution, so

! Miftakhul Huda, Nanang Subekti, Lulu Anjarsari, Bodi Haryadi. 2010Naskah Komprehensif Perubahan Undang-Undang dasar
Negara Republik Indonesia Tahun 1945, Latar BelakanProses, dan Hasil Pembahasana 1999-2002. Buliatar Belakang, Proses,
dan Hasil Perubahan UUD 19452nd Edn. Sekretariat Jenderal dan Kepaniteradrkdaah Konstitusi. Jakarta. Pg.183

2 Ibid. Pg.168-169.

% |bid. Pg.169

* Ibid.

® Manisuli Ssenyonjo. 200%omen's Rights to Equality and Non-discriminatiomiscriminatory Family Legislation in Uganda and the
Role of Uganda's Constitutional Court.International Journal of Law, Policy and teh FamiVol.21 Issue 3. Online
https://academic.oup.com/lawfam/article-abstra¢®/B4 1/952362/Women-s-Rights-to-Equality-and-Non-
discrimination?redirectedFrom=fulltextg.341.
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that arbitrariness can be prevented, freedom aglitsrican be maintained and togetherness remaif to
realized™.

Those statements are expecting the equality (egali) in various areas of life become the basisfiholding
human rights and law set forth in the Articles sa@provide certainty. The end goal will build mak respect
and create togetherness. The hope is that individghts would strengthen togetherness. Furtherufus
Muhammad stated: "In terms of recognizing and retipg human rights need to give a note that theoiamt
thing is the willingness to give the rights of athd hope the articles on human rights shouldrestlt in urging
people to demand their rights, but to encourageleem give other's rightsatdaul huquuq’granting the rights
of others. And second, the articles on human rightsencouraged to be able to withstand or presetst that
can result in harm, hurt othe'fafful adza’ Thus a formula needed in our Constitution is ltoweep the right
of each party can be administered optimally withresult in disruption of the other party

Inclusion of human rights according to that vievexpected to make each person think more to gijegiof
others rather than thinking for his own rights. fidiere, each person will not harm or hurt othetisView is
almost identical Supomo’s opinion in the meetingCcoimmittee for Preparatory Work for Indonesian
Independence, namely: "In a system of kinship attieude of citizens is not an attitude that isay& asked:
what are my rights, but an attitude of asking wdratmy obligations as a member of a large fantily,dtate of
Indonesia. What is my status of my blood as a famiémber (family) and as a member of the familyaaseich
as a memrl:;er of a village, blood, country, East Aghway and the world? This is the thought we nahstys
remember”.

Yusuf Muhammad’s opinion is a consciousness of gasison to give the rights of others, while Supomo
emphasizes an awareness of individuals to perfbeir bbligations. Essentially, both opinions emjia®n
behavior in giving respect to others and not delfifhis is the meaning of human rights or the sghf
individuals in its application in Indonesia.

In aspirations channelling in areas there are disseith regard to the substance of human rightsthe scope.
Some people disagree with the inclusion of humghtsiin the constitution. Disagree opinions are tiveitten
in detail including the reasons in order to morsilgadjust to the conditions of Indonesia that difeerent with
western human rights that are universal. Howeversd opinions are only minority. The majority supgbe
inclusion of human rights more fully in the Constibn. This can be seen from all participants ef theeting of
the Working Committee of the People's Consultathssembly, the invited experts, as well as the weio
elements of other organizations in the community.

Human rights materials in Constitution of 1945 befthe amendments can be seen in table 1 andthéer
amendments can be seen in table 2. The tables sthitimg differences related to the descriptionshef articles
containing the protection of human rights. Aftee ttimendments the articles are more concrete amdifispin
contrast to ones before the amendments which ilireesyy broad.

Table 2. Human Rightsin the Constitution of 1945 after Amendments’

Articles Statements of the Articles
Article 28 A Right to life and sustain life and llileood
Article 28 B - Right to have a family, to have children throughaleparriage.
- The child's right to survival, grow, and thrive gut violence and discrimination.
Article 28C - Right to develop himself.

- Right of education.
- Right to take benefits from science and technology.

- Right to advance himself.

Article 28D - Right of security, protection and legal certaintgla@qual treatment before the

! Ibid. Pg.225.

2 |bid. Pg.226.

3 Ibid. Pg.28

4 Mahkamah Konstitusi Republik Indonesia. 20lhdang-Undang Dasar Negara Republik Indonesia Tahur945 Kepaniteraan dan
Sekretariat Jenderal Mahkamah Konstitusi Repubfifohesia. Jakarta.
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- Right to work and receive remuneration, fair anoler treatment in the
employment relationship.
- Equal right in the opportunity to participate invgonment.
- Right of citizenship status.
Article 28E - Right of religion and to worship according to tledigion.
- Right to choose education and teaching.
- Right to choose a job.
- Right to choose where to stay, leave it, and coawi.b
- Right believes the trust.
- Right of expressing attitude appropriate conscience
- Right of association, assembly, and giving opinions
Article 28F  Right to communicate and obtain infotima from multiple channels or sources available.
Article 28G - Right of protection of self, family, honor, dignjtsgnd property.
- Right of safety and protection from threats.
- Right not to be tortured or humiliated the digrakyhuman beings.
- Right of political asylum.
Article 28H - Right to physical and spiritual prosperity.
- The right to good and healthy environment, andthesdrvices.
- Right to have the ease and special treatment tthgetame opportunities and
benefits to achieve equality and justice.
- The right to social security.
- The right to self-development as a whole as a @eghhuman being.
- The right to private property and can not be taddaitrarily.

Article 28I - Right to life, not to be tortured, freedom of thbtignd conscience, religion, no
enslavement, recognition as a person before thenatbe prosecuted based on
retroactive law which is human rights that canlmtreduced under any
circumstances.

- Right to be free from discriminatory treatment oy dasis.

- Right of protection from discriminatory treatment.

- Right of indigenous people.

- The government is responsible to protect, promgibpld and fulfill human
rights.

Article 28J - Obligation to respect other people rights.

Liabilities subject to the law in carrying out thights and freedom.
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Universal Declaration of Human Rights and otheerinational covenants on human rights are quiteéniting
Constitution amendment. The changes are proteofi@hildren from violence, protection of civil ammblitical
rights, and protection in relation to employmentprinciple, the provisions of the old and new d¢iiugon are
almost the same. Some new ones include child giote@nd the right to have children and marriages.

In particular, the adoption of international covetsais also seen in several paragraphs reguldimgrohibition
of discrimination that are explicitly stated in iste 28B and 28I. Article 28 specifically prohibidéscrimination
against children, while Article 28I deals with theotection of a wide range of discriminatory treatrfor all
people. Nursyahbani Katjasungkana's proposal rgjato the protection of children is: "That the etat
recognizes, guarantees, and provides protecti@veoy child of the right to live, the right to sive, growing
rights, the right to be free from mistreatment, digtriminatory acts by any reason and the riglgtadicipate in
determining the faté"

The proposal prohibits discrimination on any graaingithout specifying the types of discriminatighus it
allows greater protection. Related to the formuathte children protection, Haryanto Taslam, a meandfe
Fraction Indonesian Struggle Democratic Party redpd as follows: "Wait... wait a minute, | wantraspond

to it if the formula was indeed referring to thasting designs, | want we see Article 28I, Sir.iélg 4 states
that vulnerable people such as children and poar iaternally displaced persons are entitled to tgrea
protection. Well, there are the words greater mtaia for their human rights. This is related t@ ttights of
children . Wait, even women’s rights are already here, iragaph (3). Perhaps it can be able to accommodate
the ideas proposed earlier concerning childrenvesmen®,

Based on the investigation within minutes of theeadments meetings of Constitution of 1945 thereads
debate on the word discrimination in Article 28tleé Constitution of 1945. None of the members efrtteeting
is questioning the meaning of discrimination or tvisameant by discrimination listed in some parabsaof
Constitution of 1945. The debates or proposalssaunare on the things or subjects that will be gigestection
or guarantee of human rights. Regarding the typeatibited discrimination it seems quite clearegulated in
Article 28 B and Article 28 paragraph (2) whichtetathat everyone has the right to be free frororigignatory
treatments "of any kind" and is entitled to proimttfrom such actions. The word on any basis shitnat not
only discrimination because of gender, ethniciage;, or religion, but also any kinds of discrimorgtacts.

4. Conclusion
There are four conclusions in this study:
1. Constitution of 1945 regulates human rights briefid generally in Article 27, Article 28 and Argc29.

Employment is stipulated in one article which ighe form of protection given to citizens to getgaand a
decent living.

2. Constitution of Federal Republic of Indonesia Y&849 sets human rights in 27 articles. Employment i
stipulated in 2 articles which contain the rightgitizens to get a job according to the abilitgddreedom
to choose jobs and fair terms of labor, equal sgirtd fair wages for equal work and the right talgdish
labor unions.

3. Provisional Constitution of 1950 sets human right47 articles, broader than the previous congbitut
Rights in the field of employment is about the &em to get a job related to the skill, right to oke a job
with fair terms of labor, right of equal payment émual work, right of fair wages, and right toadsish
labor unions.

4. Constitution of Republic of Indonesia of 1945 aftes amendments stipulates human rights in 10lestic
On employment the constitution particularly provageotection in the forms of right to get a jolghti to
work, right to choose a job, right to earn rewaadsvell as fair and proper treatments in the emmpént
relationship. Prohibition of discrimination in angses also explicitly prohibited, including in the
employment field.

1 Miftakhul Huda, Nanang Subekti, Lulu Anjarsari[Rdi Haryadi.Op. Cit Pg.312
2 |bid. Pg.343.
® Ibid.
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