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Abstract

International Justice is the concern of the intBomal community, and its success and sustaingtiBpends on
the acceptance and recognition by the world. Howetlree interests of the individual country are ajona
obstacle to ensure its success. A good exampleadf sa country is the USA. Since masgrious attempts to
establish an international criminal court (I@fter World War Il had been made, the USA was stipgoof the
establishment of an ICC to prosecute the perpesratd international crimes. Nevertheless, after the
establishment of the ICC in 2002 and the achievémethe long awaited dreart is found that the USA has
become one of the strongest opponents of its existeThus, the current article will answer the ¢joesas to
why the USA was against the ICC, given that the |I€& permanent court and the only platform thati€s out
the international criminal justice. This paper mipés to prove this as well as to provide solutidosthis
problem. The methodology adopted in this paperdsdrinal legal research, this methodology has lmmsen
the issues examination involved and clarifying aguoities and placing them in a logical and cohesgnictur. It
is clear that the position of the USA was charasger by its position against the ICC and its seviatiempts to
influence it. The paper focuses on the issue ofattempt made by the United States to avoid pumishi
international criminals under its jurisdiction bedahe ICC. This paper may help the internatioahmunity to
understand the international impunity issues a$ ageproviding solutions to this problem.

Keywords:. International Criminal Court (ICC), Internation@rimes, United States of America (USA), The
Hague Invasion Act, International Criminal Justice.

Introduction

In conjunction with the Rome Statute with regardhe establishment of the International Criminau@avhich
came into effect on July 1st, 2002, the United &tadf America issued the American Service members’
Protection Act (ASPA). This act is also known asagde Invasion Act’, named after the city where the
International Criminal Court is located. This nadexives from the permission given by the aforenuerd act

to the American President to use military forcenécessary, to free any American citizens being hgl the
International Criminal Court.This has been chosen as a title for to highligktsize of the opposition shown by
the United States against international criminatige represented by the ICC, Although the positbrihe
United States was supporting the ICC after Worldr Waup to the establishment in 2002. Thus, therenir
paper will answer the question as to why the USA against the ICC, given that the ICC is a permaoeunrt
and the only platform that carries out the intaoral criminal justice. This paper attempts to mradkis as well

as to provide solutions to this problem.

Resear ch M ethodology

This paper contains a doctrinal legal researcheridgal issues involved in the quest to understaadeality of

the position of the USA against international jostirepresented by the ICC for supporting intermatio
criminals’ escape from punishment for their acticosnmitted against innocent people on personatdsts. In

this paper, the data for analysis are drawn frommgmy sources such as international and regioeatigs, UN

resolutions, statutes of the International Crimi@alrt, the domestic laws and international documand non-
governmental organisations such as Amnesty Intemet Secondary sources obtained from books, lastic
publications and internet sources will be refetieeés well. The rationale for the choice of thistimelology is

! Article 2008 of the American Servicemembers PrinecAct (ASPA).
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underpinned by the fact that the issues involvepire clarifying ambiguities and placing them ifogical and
coherent structure which can only be effectivelyried out by a doctrinal approach.

The present paper discusses the position of thietl@tates before the establishment of the ICCealkas its
position after the establishment of the ICC.

(1) The position of the USA before the establishmetiteofCC

After the victory of the USA in World War Il, TheSA at this stage supporter of international justtbeough
its participation in the establishment of the Nubemy and Tokyo trials and it joined the internagibon
conventions relating to international crimes.

After the end of World War Il, some of the leadefsthe victorious countries suggested to executeNhzi
military leaders: however, the United States did not agree to thipgsal and insisted that there would be no
peace unless there is an International court tegmate those perpetrators before it for violatimg morms of
international law’ Furthermore, the American judge, Robert JacKsatrthe London meeting in 1945, presented
a project of international convention to estabishinternational court for the prosecution of defdeEuropeans

in war commissioned by President Trunfaficcordingly, established the Nuremberg Tribuhd. November
21, 1945 Jackson face of the Nazi leaders accusashumitting war of aggression and crimes agaiesice®

Following the success of the Nuremberg Tribunad, @ommander in Chief of allied forces in the fast:zthe
American General Douglas MacArthur, made a spetgalaration to create an international military itdn
Tokyo to prosecute war criminals in the far EdBhe United States contributed to the Tokyo Coutt ardy
General MacArthur as Supreme Commander of theed\powers, but througfh the choice of US Judge John
Hganz a::loa member of the court in addition to thg@ice of the US representative Joseph caiman patmuin

this court.

After the Nuremberg and Tokyo trials, the Unitedt8$ joined international conventions criminalissegious
acts and considering them international crimasnely** The Convention on the Prevention and Punishment of
the Crime of Genocide in 1948Geneva Conventions in 1948 The Covenant on Civil and Political Rights in
1966 The Convention on Racial Discrimination in 1989he Convention against Torture in 1984erhaps

! Paul Chynoweth, ‘Legal research’ (2008) Advancese®ech Methods in the Built Environment, Wiley-Blae, Oxford
28,38.

2 Britain and the former Soviet Union have provideiflence to execute enemy leaders.

Vijay Padmanabhan, ‘From Rome to Kampala: The U.Bpréach to the 2010 International Criminal Court Rewi
Conference’ No. 55, (New York: Council on Foreign Rieless(CFR), 2010), 6.

3 Azza Kamel Almaghur, ‘The United States and theerimational Criminal Court,’ the website of the Minjsof Justice —
State of Libya, http://aladel.gov.ly/home/?p=1586dessed April 4, 2016).

4 He is one of the judges of the Supreme Court otlhited States, and he represented his countryistriberg Court as the
United States Attorney General (A.G.). See Mohamkthyideen Awad, ‘Studies in International Criminahv’ (1965)
Journal of Law and Economics 2 206.

® |bid, 205.

® Khiaati Mukhtar, ‘The role of the internationalroinal justice in the protection of human righ($faster Thesis,
University Mouloud Mammeri Tizi Ouzou, 2011) , 70.

" Nuremberg is a German city, she was also the heatigs of the Nazi party. Hameed Al-Saadiroduction to the study of
international criminal lam(Baghdad: Knowledge Press, 1971), 339.

® Ibid., 399.

® Ali Abdul-Qadir Qahwajinternational Criminal Law(Lebanon: Al-Halabi Legal Publications, 2001), 261

10 awad, ‘Studies in International Criminal Law,’ 24231.

n contrast, the United States has not ratifieel @onvention on the Rights of the Child in 1989, dre €onvention on
Discrimination against Women in 1979. Peter Malaik¢ZThe International Criminal Court Laudmines: Whae the
Consequences of Leaving the US Behind?” European ndburof International Law 11, 1 (2000),
www.ejil.org/article.php?artical=522&issue=39. (Assed April 16, 2016).

12 The United States signed this Convention on Deeerfih, 1948, and ratified it on November 25, 1988ited Nations
website on the link:_https://treaties.un.org/PadesiDetails.aspx?src=IND&mtdsg_no=IV-1&chapter=48jeen. (accessed
May 15, 2016). The delayed ratification of the \@nitStates may be because of its responsibilitghferacts of genocide
against indigenous people, that is, American Inglidlukhallad Tarawneh, ‘International Criminal Josti the Jouurnal of
Law 3, the Twenty-Seventh Year (September 2003%: 15

3 The United States signed the first and second ¥eef@®nventions in August 12, 1949, and ratified themFebruary 8,
1955. World Intellectual Property Organisation (W@P http://www.wipo.int/treaties/en/remarks.jsp3cnit=5122c
(accessed January 12, 2017).

¥ The United States ratified it in 1992. MalancziTle International Criminal Court ...".

5 The United States ratified it in 1994. Ibid.

' The United States ratified it in 1994. Ibid.
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most important, the contents of these internaticamgideements is the text on the principle of uniers
jurisdiction, which reflects the idea that certairious acts in violation of international law ctituge crimes
against the entire community regardless of wheeg ttcurred or the nationality of the perpetratud that any
country has the right and even the obligation tspcuté.

In the area of the United Nations, the USA conitidol to a project inviting the International Lawr@mission
to study the issue of establishing an internatiamahinal court on December 9th, 1948s well the United
States was one of seventeen members of the Coranfittsed by the United Nations General Assembly on
December 8, 1952, to study the obstacles to the establishafan international criminal coutfThe USA
worked to create special international courts, by Security Council resolutions, such as the lmtional
Criminal Court for the former Yugoslavia in 199and the International Criminal Court for Rwandal 894>
There are also hybrid courts such as the SpeciattGor Sierra Leone in 2000Cambodia Courtand the
International Court for LebandhNot only this, the USA participated in a high-lewiglegation in the United
Nations Diplomatic Conference on the establishnadrthe International Criminal Court for the perié@m
June 18 to July 17", 1998. which resulted in an agreement in Rome ®dduly, 1998, establishing the 1CC.
Furthermore, the United States signed the treagbkshing the ICC a few hours before the legaldiiea for
the closure of signatures on Decembet, 2D00™°

This shows that the position of the United Stali@sng this period was supportive of the establishtof an
ICC.

(2) The position of the United States after the Esshintient of the ICC

The first step taken by the United States agahest€C was on May'§ 2002, when it withdrew its signature of
the Rome Convention establishing the IEChe United States has justified its withdrawalsbgting that the
ICC will hinder its fight against terrorism on tbee hand? and that it wants to protect its citizens working
United Nations peacekeeping operatibhs.

The United States has sought bilateral immunityeagrents (BIA) with 101 States to prevent the agorear of
its soldiers before the ICC, using its diplomatiethods at times, and threatening to suspend mil#tasistance
with countries that refuse to sign*itThis point will be discussed later). This wasezhen the text of Article 98
(2) of the Statute of the ICE The United States has had agreements with 3 diffeypes of countrieSFirst,

1 Almaghur, ‘The United States and the Internatid®@mninal Court,’.
§World Intellectual Property Organisation.

Ibid.
4 Security Council, S/RES/808 (1993).
® Security Council, S/RES/955 (1994).
® Security Council, S/RES/1315 (2000).
" Cambodia Court for War Crimes was formed in 2003 nraeagreement between the United Nations and Cambod
General Assembly, A/RES/57/228 (2003).
8 Security Council, SIRES/1757 (2007).
® Baria Al-Qudsi, ‘The Nature and Jurisdiction of tiéernational Criminal Court and the Position of theited States and
Israel on it,’ the Damascus University Journal obEomic and Legal Sciences 20, 2 (2004): 149.
0 Dahmani Abdul Salam, ‘The Current Challenges of Ititernational Criminal Court under the Dominationtbé UN
Security Council’ (Doctoral Dissertation, Mouloud Meeri University- Tizi Ouzou, 2012), 205. Presid&linton has
justified this by saying, ‘The signing of the trgdalls within the tradition of American moral leaghip in the world.’
Abdullah Turkmani, ‘The International Criminal Cowrhd the Fear of Justice.’ http://alarabnews.corméalb/GIF/16-08-
2002/a28.htm (accessed April 17, 2016). In contridt real reason for this signature is that il wilable its country to
engage in the Assembly of States parties, andftreré will have the role it hopes within this nesganisation. Wid Yusuf
Mouloud, ‘The Shifts of International Criminal Jutiand their Role in the Protection and Developnoérthe Right to a
Just and Fair Trial’ (Master thesis, Mouloud Maminmiversity- Tizi-Ouzo, 2012), 147.
1 This was based on Article 127 (1) of the Statiténe International Criminal Court. Al-Maghur, ‘Thenited States and the
International Criminal Court’, 4. This is not thesltirtime that the United States used such methadr o this it had
withdrawn its consent to the compulsory jurisdiatiaf the International Court of Justice in 1984 ewtihe verdict against it
and in favour of Nicaragua about the US militaryd graramilitary operations with regard to the plagtiof bombs in
Nicaraguan ports. Abdul Salam, ‘The Current Challeri@®5.

12 Abdel Fattah Bayoumi HijaziThe International Criminal Courtn.p., 2009), 437.

13 Khamasi Hind, ‘The International Criminal Court ihet Light of the Rome ConventionCivilised Dialogue,4854
(7/2015), www.ahewer.org/debat/show.art.asp?aid54d4accessed May 2, 2016).

4 cc, ‘Overview of the United States Opposition te thternational Criminal Court,” www.iccnow.org (assed April 20,
2016).

15 Article 98: (2. the Court may not proceed with guest for surrender which would require the recreeState to act
inconsistently with its obligations under interogidl agreements pursuant to which the consensehding State is required
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the United States signed agreements with stateepdhiat were in the system but did not ratifisitch as Israel.
Second, the USA signed agreements with statesepaiti the ICC that also ratified it, such as Romani
Tajikistan and Jordan. Third, an agreement wasesignth a State which is not a member of the Caately
East Timor.All of these agreements had one meaning and obgedtie attempt of the United States to achieve
impunity for its soldiers. However, the questioatthrises here is what is the impact of such ageetsron the
ICC in particular and International Law in General?

Making such conventions lead to the interpretatibrirticle 98 of the Statute of the ICC is contrapythe
general objective of the ICC. These conventiondlimbrwith the intentions of the delegations thatriicipated
in the drafting of the court system as they stréédbat this article was set to prevent the legabmpatibilities
which may happen because of the existing agreenammdsnot to develop new convention$aking into
consideration the United States interpretation dgfcke 98 of the Statute of the ICC indicates th® grant of
immunity for its citizens from prosecution by th@G@2 The question that arises here is if this integiien had
been true, the Statute would not have issued Arf@l, which states:

(1) ‘This Statute shall apply equally to all persongheut any distinction
based on official capacity. In particular, officiaapacity as a Head of State
or Government, a member of a Government or parli@man elected
representative or a government official shall in case exempt a person
from criminal responsibility under this Statute rrehall it, in and of itself,
constitute a ground for reduction of sentence.
(2) Immunities or special procedural rules which matael to the official
capacity of a person, whether under national oeingational law, shall not
bar the Court from exercising its jurisdiction ovarch a person’.
A good example of this article is the ICC warraotsarrest for current Sudan’s President Ahmed Hasda
Bashir in 2009 and 2010The current President of Sudan, al-Bashir accu$edrmitting international crimes
by the ICC, after the UN Security Council referthd Darfur case to the IC@s per Article 13 (b) of the Statute
of the ICC®

The manipulation of the text as well as spirit afiéle 98 of the Statute of the ICC is incompatiblith the text
and spirit of Article 31 of the Vienna Convention the law of Treaties in 1969, which stipulatest ttiee
provisions of the treaties are implemented in gfaitth so as to give its meaning the dimension negluof its
topic and purposéThis was confirmed by the rule of the InternatioBalurt of Justice (ICJ) in December 20,
1974 on the issue of French nuclear ts$isthis case, Australia and New Zealand have @diro the I1CJ,

to surrender a person of that State to the Conhess the Court can first obtain the cooperatiothefsending State for the
giving of consent for the surrender). It is wortkntioning that this article was introduced into 8tatute of the International
Criminal Court under the pressure of the United Stalteough threatening to significantly reduce tleecpntage of its
contribution to the UN budget, which amounts to 2dBthe budget. Faleh Al-Taweel, 'The Internatio@aminal Court and
the Hashemite Kingdom Relations with the United &tahttp://www.alrai.com/print.html (accessed Ad8, 2016).
1 Ziad Itani, The International Criminal Court and the Developrme International Criminal Law(Lebanon: El-Halabi
Legal Publications, 2009), 445-446.
2 This was the view of Canada and Germany on Arfieland its concept, as the meaning is ‘The coneestéxisting at that
time’ and not any subsequent conventions to fileigal way out of the conflict of the conventiongtwihe Statute. Ibid.,
447.
3 Mouloud, ‘Shifts of International Criminal Justit&52-153.
4|CC, Warrants of Arrest for Omar Hassan Ahmad Al BagNo.: ICC-02/05-01/09 Date: 4 March 2009) ana(NCC-
02/05-01/09 Date: 12 July 2010), https://www.icd-igydarfur/albashir (accessed Januory 23, 2017).
® Security Council Resolution S/RES/1593 (2005).
® Article 13:
‘The Court may exercise its jurisdiction with resjieca crime referred to in article 5 in accordaneéh the
provisions of this Statute if:
(b) A situation in which one or more of such crirappears to have been committed is referred to the
Prosecutor by the Security Council acting under @aap'll of the Charter of the United Nations; or’.
" Itani, International Criminal Court, 447. The strigj the principle of good faith got a great planetlie US laws, for
example, mentioned the principle of good faith et in the US Uniform Commercial Code (U.C.C) (20@2)] Article
103/2/b defined good faith as:
“Good faith’ in the case of a merchant means hopésfact and the observance of reasonable comalestandards
of fair dealing in the trade’.
Raghad AbdulAmeer Madhloom, ‘The principle of goad!f in carrying out the International Treatiesiy&la JournalNo.
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obliging France to halt nuclear tests in the Sdahific; the ICJ decided that the French governrimptement
what it said about the cessation of nuclear testod faith'

The States that signed such conventions have gibldieir international obligations as they signad matified
the International Convention whose obligationsiacensistent with their agreement with the Uniteait&s?

This is confirmed by Article 53 of the Vienna Contien as a treaty should be void if it is inconsigtwith a
commanding rule of general international law attthee it is held.

Through the Security Council, the United Stategesssa series of decisions that would fight the E1@ cause
its lack of jurisdiction against its citizens.

The first was the Security Council resolution 142002). 12 days after the Statute of the ICC cameforce?

the Security Council issued Resolution 14Ranimously with regard to the renewal of the work of UN
peacekeepers in Bosnia and Herzegovina. This gaweunity against the investigation of the ICC on the
charges against the citizens of the states thatatidatify the Statute of the ICC, the citizengtsd United States
of America, during their participation in peacekiegpoperation$for the 12-month period from the 1st of July
2002, which is renewableThis decision was based on Article 16 of the $¢ati the ICC For instance, Mr.
Anders Kompasspoke about peacekeeping forces committing vimatiin Bosnia and Herzegovina, notably
corruption and exploitatiof.

Then the Security Council Resolution 1487 (2083)ccording to the content of paragraph 2 of Resoiut
1422, the Security Council issued Resolution 148The 12th of June, 2003, which came into full confity
with Resolution 14222

64 (2014), http://lwww.iasj.net/iasj?func=fulltext&k101121 (accessed February 7, 2017).

8 UN, Judgments and advisory opinions of the ICJ,
http://www.un.org/ga/search/view_doc.asp?symbol£EG/SER.F/1/Add.1&referer=/english/&Lang=A (acces$abruary
9, 2017).

! Ibid.

2 Ahmed Al-Jubeir, ‘The US Bilateral Agreements aheit danger to the International Criminal Systemyil@ied Dialogue,
1977 (7/2007), http://www.ahewar.org/debat/shovwaap?aid=102713 (accessed June 1, 2016).

3 The Statute of the ICC came into force on the i.dtly, 2002.

4 Security Council, S/RES/1422 (2002).

® This unanimity was a result of the use of the \®tdhe United States on the 30th of June, 2002nwiquesting renewal
for peacekeepers in Bosnia and Herzegovina, whiel'State party to the Statute of the Internati@rahinal Court, and the
threat of using this weapon in all future peacekagpperations. Furthermore, the United Statesatereed not to pay the
financial portion for peacekeeping operations dboted by the United States, which constitutes 2&¥%alition for the
International Criminal Court, Compilation of Documentsn UN Security Council Resolutions 1422/1487.
http://www.iccnow.org/. See also: Thagal Saad EhiAj'The Security Council and its relationship withe Statute of the
International Criminal CourtThe Journal of Lavthe 29th year, 4 (December 2005), 46.

® The first paragraph of the resolution.

" The second paragraph of the resolution.

8 Article 16: (No investigation or prosecution mag tommenced or proceeded with under this Statuta foeriod of 12
months after the Security Council, in a resoluticloed under Chapter VII of the Charter of the Uniiations, has
requested the Court to that effect; that requestimeaygnewed by the Council under the same condjtitméact, this article
was included in the Statute of the Internationahf@ral Court for the purpose of enabling the Segutibuncil to conduct
sensitive peace negotiations for a while in somexigh circumstances. Amnesty International, ‘Theednational Criminal
Court: The Security Council must refuse to renewéwful Resolution 1422, IOR 40/008/2003.

° He was the director of field operations in the OFice of the High Commissioner for Human Rights.

10 Anders Kompass, ‘EXCLUSIVE: The ethical failure -h\M resigned from the UN,’ The inside story on egescies
(IRIN), Geneva, June 17, 2016, http://www.irinnewglopinion/2016/06/17/exclusive-ethical-failure-98220%93-why-i-
resigned-un (accessed January 24, 2017).

1 Security Council, S/IRES/1487 (2003).

12|t is worth mentioning that Kofi Annan, the UN Setary General, expressed his fears of this reisoluty stating: But
allow me to express the hope that this does nairbean annual routine. If it did so, | fear the Manterpret it as meaning
that this Council wished to claim absolute and pe&ena immunity for people serving in the operatidgnestablishes or
authorizes. And if that were to happen, it wouldiemmine not only the authority of the ICC but alse ligitimacy of United
Nations). In Statement to Security Council, SecyetarGeneral Voices Concerns Over Extending UN Pesqms
Immunity from ICC Action, Press Release (SG/SM/874973@0) (June 12, 2003Wwww.un.org/ Security Council,
S/RES/1497 (2003).
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Finally, the Security Council resolution 1497 (2R08s a result of the conflict in Liberia, the Seity Council

adopted Resolution 1497 to create a multinatiomiaef to support the implementation of the ceasefjreement
reached.However, what is striking in this resolution isttit exempted these forces from the jurisdictibthe

ICC and all the officials and staff involved in tbeerations established or authorised by the Uriitations?

The exemption and immunity from the jurisdictiontbé ICC also came absolute, without any time lifftis is

contrary to the provisions of Article 16 of the tbta of the ICC and Resolutions 1422 and 1487 that
immun3ity from the jurisdiction of the ICC will bemporary and limited to 12 months, renewable femailar

period:

Under the planned US war against ‘terrorism’, USiéer Jesse Helms and US Representative Tom Delay
presented a pr%iect to protect American soldierg062*Actually, the US President, George W. Bush, signed
this act on the ® of August, 2002.The most important points made by this Act; iptevent US cooperation
with the ICC® As well as to ban the US participation in peacpkegoperations unless it gets a guarantee not to
expose its soldiers to prosecution in States onsherritory they are presehto ban confidential information
exchange related with national security directlynafirectly with International Criminal CouftTo ban military
assistance to states parties to the Internationiatigal court’ Us President authorization to use all possible
means to free any US citizen detained by the 1€C.

According to the provisions of Article 123 (1) diet Statute of the IC&,the ICC Review Conference was held
in Kampala (Uganda) for the period from 31 May fb June 2010 to discuss the review of Article 124hef
Statute, the crime of aggression and the inclusfaiie use of certain weapons as war crimes irctimext of
non-international armed conflicté The United States has contributed to this Conferers an observer and with
a high level delegatiol’. The US delegation has demanded amendments thad wopose further domination
and interference in the work of the ICC by the SiguCouncil, but their attempts were faced withosg
disapproval and threatened with withdrawing frone tRome Statute if the US delegation insists on the
amendments present&bAlthough the Conference achieved developmentsitiermational criminal justice and

! Security Council, S/RES/1497 (2003).
2 paragraph 7 of the resolution.
3 Al-Ajami, ‘Security Council,’ 48-49.
4 Coallition for the International Criminal Court, US @pess Passes Anti —ICC ‘Hague Invasion Act’, Www.asemrg
(accessed April 23, 2016).
® Independent News ‘Scoop’, US ‘Hague Invasion Actdres Law,” August 3, 2002, www.scoop.nz/ (accegseil 25,
2016).
® Article 2004 from (ASPA).
7 Article 2005 from (ASPA).
8 Article 2006from (ASPA).
® Article 2007 from (ASPA). In 2008, the Congresaaglled the restrictions on military assistanc&tates parties, which
made the United States abandon further effortetelade such conventions. Padmanabhan, ‘From Roidartgpala,’ 8.
10 Article 2008 from (ASPA). The response through tH& Embassy in the Hague in Netherlands after thetDParliament
debate on the subject, was that the Netherlands ally of the United States and a NATO member thatl resolving this
issue should be through diplomatic negotiationexadite this person, especially as this law higsilated the use of ‘all
possible means’, including military force, which ane that it is possible to solve this issue pedigeftani, International
Criminal Court, 438.
1 Article 123 (1):
‘Seven years after the entry into force of thistuBéathe Secretary-General of the United Nationslisha
convene a Review Conference to consider any amensltoetitis Statute. Such review may include, but is
not limited to, the list of crimes contained inieleé 5. The Conference shall be open to those ppaiing in
the Assembly of States Parties and on the samaetioomsd
12 Coalition for the International Criminal Court, The i@v Conference of the Rome Statute, questions assvers,
www.coalitionfortheicc.org. (accessed April 23, 8D.1
13 This delegation included both Harold Koh (a pretesof the current international law, at the Facuf Law, Bill
University, and the former the Legal Adviser of thepartment of State, 2009-2013), and Mr Todd BudthwAssistant
Legal Adviser for United Nations Department). Nggar will be worse: The catastrophic amendmenthe¢olnternational
Criminal Court ‘for crimes of aggression.’ This ha=eh recommended by Vijay Padmanabhan (a visitisigtast professor
of law at Yeshive University’s Benjamin N.Cardozo 8chof law). Padmanabhan, ‘From Rome to Kampal&:,See also,
David Kaye, ‘The First Review Conference of the Rortau$e of the International Criminal Court,” The Arnican Society
of International Lawi4 Issue: 1XMay 14, 2010), https://www.asil.org (accessedil’z®, 2016).
1434 countries Insisted on withdrawing in the evehtapproval of the amendments made by the US didegaAdel
Hamzah Othman, ‘International Criminal Court betwéatiernational Legality and American Hegemony,” Jairof Kufa
Legal and Political Scienck Issue 72010), http://www.iasj.net/iasj?func=fulltext&at81500 (accessed May 3, 2016).
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the completion of all aspects of the criminalisatiand punishment of the crime of aggressiincontains
important protection for the interests of the Udittates as it is not possible to investigate osgeute the US
officials and military personnel for committing tleeime of aggression except with the consent ofUhéed

States

Conclusion and recommendations

It has become known to all states that the ICCHe®me a reality. It represents international erahjustice,
and opposing it means opposing the rule of law @mldiation of all international obligations to astsh
justice and punish anyone who commits an internatiorime.

However, it is noticed that the position of the tddi States was supportive to the establishmen ¢€& before
2002. Nevertheless, its position changed after 268@ecially when the Statute of the ICC enteréal fiorce on
the 1st of July, 2002, and it became hostile asdhidisive to the ICC. In addition, the United Statéhdrawal
of its signature from the Rome Convention estabighthe ICC does not justify its opposition to tleC

proceedings according to Article 31 (1) of the \fiarConvention on the law of Treaties in 1969, whitdtes,
‘A treaty shall be interpreted in good faith in @rdance with the ordinary meaning to be given ® tiwrms of
the treaty in their context and in the light of éisject and purpose.’

In addition to that, Article 18 (a) of the sameatse mentioned that the states that signed theytiaduld be
committed to refraining from actions that disrupe tsubject and objective of the treaty. Besidesufty
Council resolutions (except Resolution 1497) weaodated by Article 16 of the Statute, as it reqditbe delay
of the investigation of a certain case threaterermational peace and security and for 12 montksjna
Resolutions 1422 and 1487 there is no referenceisocase. In addition, the United States application of
American Service Members Protection Act (ASPA) nsakea refuge for criminals accused of committihg t
most serious crimes against the international conityyuto the possibility that the protected perdsmot
American but has the nationality of a state thaarsally of the United States if that State requéisat or a
person enjoys American protection. What happeiiseifUnited States does not prosecute them andwhey
wanted the ICC?%

Based on what has been presented, the work of@eshould be supported and provided protection from
attempts of violating it and its work. The US pgliagainst the ICC should be reduced. Given thecditfy of
solving the problem of the veto powersed by the United States in the Security Couwaruil so the difficulty of
modifying the Charter of the United NatiSrat least for the time beirlgny suggestions are limited to finding

! shibl Badru Deen, ‘The Principles of the Crime ofygssion in the Statute of the International Crithi®aurt through
Kampala Conference in January, 2010,’ Al-Mufakkiodl, 2 (March 2015) http://dspace.univ-
biskra.dz:8080/jspui/handle/123456789/6383 (acck3aruary 15, 2017), 13.

2 Harold Hongju Koh, ‘The Crimes of Aggression: Thaitdd States Perspective,’ Yale Law School LegdidBrship
Repository(2015), http://digitalcommons.law.yale.edu/fss_papersdased April 30, 2016).

3 Al-Ajami, ‘The Security Council and its relationphiith the Statute of the International Criminal Gg&1-53.

4 The reports indicate that over 1000 accused peroes of serious crimes can go to the United Stiieescape justice.
Indeed, there are 13 individuals the majority ofowhare from South American countries currentlynigviin the United
States that are accused of committing internationales. Itani, International Criminal Court, 438.

®Veto power: The right to veto any resolution tosamitted to the Security Council, without givirgasons, and enjoyed
by the permanent members of the UN Security Coulhedion, Russia, China, Britain, France and the Whifates. The
United States used its veto 83 times, it was stdppea single 61 a draft resolution, and it restédhe member states
participated in the UN Security Council to reject 22other draft resolution. Ahmed Mansour, ‘VetdeTright to the
practice of international bullyingAl Watan newspaperOctober 10, 2016, accessed February 16, 20173://ivttvw.al-
watan.com/Writer/id/2899. See also: Article 22 ¢1the UN Charter. See also: Ahmed Al-Sherbini, ‘Hamerica used the
«veto» of the Security Council to facilitate its @rgsts?,” Saspost, http://www.sasapost.com/ustistory/ (accessed
February 17, 2017).

® See Article 108 of the UN Charter.

" The veto the price demanded by Britain, FrancesRu€hina and the United States to join the UrniMations. As a result
of modifying the way the United Nations CharterAiticle 108, in addition to the positions of thep@anent members of the
UN Security Council, no one believed that the amesrirof the Charter to cancel or curtail the vetargropotential is even
remote. In 2001 and 2015, Russia and China rejecfoposal by France's reluctance to spend fimma@ent UN Security
Council members, voluntarily use the veto power witealing with the mass crimes: genocide or cringgénest humanity or
war crimes. Gareth Evans, ‘Scaling the right of ovetin the Security Council, Aljazeera,
http://www.aljazeera.net/knowledgegate/opinions&@M1 2/ (accessed February 16, 2017). See alsoneSksarabia,
‘French efforts ‘to reform the’ veto Security Couricskynewsarabia, http://www.skynewsarabia.com/iaeticle/736996/
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practical solutions: the activation of Article 83) (of the Statute of the ICC, which states: (a) Tuart may
invite any State not party to this Statute to paeviassistance under this Part on the basis of ahoad
arrangement, an agreement with such State or amgr @ppropriate basis; the commitment of all states
including the United States of America, to intetptee provisions of the Rome Treaty establishing KBC in
accordance with the principle of good faith in Al 31 (1) of the Vienna Convention on the law oédties
1969. States, especially the States parties tdGfe are also urged not to conclude any bilategre@ments
with the United States to give its soldiers andiamatls immunity from prosecution by the ICC as tlss
considered a violation of a peremptory norm ofititernational law. As for the states that signed conventions —
whether via disenchantment or intimidation, it @é&eemmended to call the parliaments and legislaturesto
ratify such conventions. It is also worth mentianihe necessity for the remaining States to actedse ICC,
which constitutes the support of a policy of imgurbby the United States, and such accession cotegtita
confirmation of the commitment to the principleslaktice and human rights.
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