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Abstract

This article discusses about the pontential in rdpey the authority of Religious Court in settlittge lowest
level of domestic battery cases between marriegbleod his issue is remarkable in a sense that madat
concerned, the settlement of domestic battery dask®lonesia is the authority of District Courtc@ording to
the regulation in Article 49, Constitution Numbey&ar 2006 about the ammendement of Constitutiomidéu

7 year 1989 about Religious Court, stating thatdbthority is merely limited to marriage affairegiuding
about divorce), inheritance, wilkhibah, wakaf, zakah,infaq, shadagaimd Sharia economy. Meanwhile,
domestic abuse cases are known to be the promiaetar of divorce in Indonesia. Therefore, it isclsuan
unfortunate when Religious Courts are responsibletd judge the final result but not with the prsse
(background of the problem). This study is beingcdssed based on several theories, those areeibey thf
National Law of Pancasila, theory of authority, exijve theory of law and theory dflaslahah Mursalah
(Hifzun Nag). Finally, it can be concluded that, ideally, R@us Court shall possess the authority to conduct
court on domestic battery case since it is theoreaghy divorce usually happen. It is basically pecuvhen
religious court only able to decide the divorcetesteent of a marriage couple without considering the
background of the divorce (domestic battery).

Keywords: Low level of domestic battery

1. Introduction
One of the lawful goal in founding Republic of Indsia is to protect the whole nation and the sptiased on
the believe in one supreme God and the value t€guand civilized humanity.

The protection abovementioned includes on the &eeith being Moslem, the religion majority believied
Indonesia. The existance and implementation of phigection are quoted in several sections of Matk8 in
Chapter XA about Human Rights in 1945 Constitutibthe Republic of Indonesia (hereinafter referasdJUD
1945), it isalso explicitly regulated in Article 2@rse (2) in UUD 1945. It is stated that: “The ©tvy guarantee
the freefom of each individual to worship their ovatigion and belief".

One of other means of protection in freedom ofdfak brought up in Article 18 of Constitution dfet
Republic of Indonesia Number 48 Year 2009 aboutclidAuthority (hereinafter referred as 2009 UUKKY
founding Religious Judicial Court under the jurigitin of Supreme Couft.

This being further supported by the enactment afdfitution of the Republic of Indonesia Number &ay
1989 (Hereinafter referred as 1989 Religious Jadli€lourt Constitution), Constitution of the Repubbf
Indonesia Number 3 Year 2006 about the ammendeafig@bnstitution of the Republic of Indonesia Numiger
Year 1989 (Hereinafter referred as 2006 Religioudicial Court Constitution), and Constitution Numki®
Year 2009 about the second ammendment of Conetitutf the Republic of Indonesia Number 7 Year 1989
about Religious Judicial Court (Hereinafter refdras 2009 Religious Judicial Court Constitution).

However, it turns out not every religious affairdasociety’s problem can be brought into the coadnn
(religious court). Our country limit its authoritp several Islamic law that can be dealt by Religi&ourt
(article 2). Furthermore, in article 49 section 2006 UUPA emphasized that Religious Court hasatitority
to investigate, decree, and settle particular cawsdsstrict level among Moslems, such as: marridgeeritance,
wasiat/last will, hibah, waqaf, zakah, infag, shadagahdshariaeconomy?

In regard to the abovementioned article 49 2006 AliRe “Mafhum Mukholafahof Domestic Battery is
out of the nine authority league of the court, timstkes Religious Court has no competence to irgadstithe
case. In other words, the authority to investigdezree, and settle the cases belongs to otheisceuenthough
Moslems are involved in the case.

1 The full sentences of Article 18 UUKK 2009 areudikiary is the authority of Supreme Court and ottmurts under its
supervision, such as general courts, religioustcailitary court, civil court of justice, and cartational court”. Article 18
UUKK 2009 in Supplement State Gazette of Republimdbnesia Number 5076.

2 Article 49 UUPA 2006 in State Gazette of Repubfitnalonesia 2006 Number 22.
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This power limitation impedes the basic goal sethat moment of founding Republic of Indonesia in
providing protection for the whole nation in termfthe value of ‘Beliving in one Supreme God'. Tlés
because it prevents the attempt to protect thel@n@eof actualizing religious actitivies for Moslemsindonesia
(as cited in article 29 section (2) UUD 1945).

There so so many other cases that could be battbmere efficient to be settled by Religious Court,
including in settling familial dispute in the cogence of domestic battery.

The arrangement of domestic battery in Religiousr€is merely about whether or not the couple gt
divorced or not. Meanwhile the domestic abuse caseleeing set aside (not the area of Religiousi.ou

This “Negligance” is in fact being justified by UNo. 23 Year 2004 about the Elimination of all kinafs
form of Domestic Abuse. According to this constitat the judicial authority of arranging domestiiuae cases
belongs to District Court. In other word, religiocsurt can only decree the result of the case$owitjudging
the process or the reasooning behind the case.

Logically, religious court should also have somacpl to judge the background (the process) of why
divorce shall happen. This is because divorceimatly occur as the effect of bas interaction in maaye.

Based on the introduction to the study, the reardamended to conduct a further reserach on the cas
entitled “The Pontential in Expanding the AuthoritiyReligious Court in Settling the Lowest Level@dmestic
Battery Cases Between Married Couple”.

2. The Ettempt to Settlethe Low Level of Domestic Battery in Indonesia

The attempt to eradicate Domestice Battery in raggiin Indonesia is initially marked by the enactmef

Constitution No. 23 Year 2004 about The EliminatadrDomestic Abuse (hereinafter refererred as Guutisin

of Domestic Abuse Elimination). This constitutioonsists of 10 chapters and 56 articles, and ixeeted to
be able to provide lawful protection, especially@men, from any act of battery.

In the constitutions issued above, the governmemtrasponsible to prevent all domestic abuse cases
happen. Based on the Constitution Article 12, tlevegdnment has td=irst, initiate regulation on eliminating
domestic batterysecond conduct communication and education on elimimatiomestic batterthird, socialize
the regulation and advocate the domestic abuse;casdfourth, providing education and intensive training on
gerder sensitive issues and domestic abuse issugslibas dtermine the standard and accreditatiolgénder-
sensitive services.

Next, in order to provide maximum services for thetim of domestic abuse, central government along
with the local government should: provide spec@bm in police offices, paramedic, social workersd a
spiritual guidance; provide and develop a systechwarking mechanism in order to give accessibleiser
program; and provide protection for the companievimesses, families, and the friends of the victim

Several essential points regulated in the conitituare about the restriction of domestic battetiye
scope/member of family/types of domestic battefythe classification of physicalpsychologicaf, sexuaf and
familial negligence abusethe rights of the victinfsociety’s contribution and responsibilitgvidence-related

! Domestic Abuse/violence is every act towards thigem especially woman, that result to the miserypbysical,
psychological, sexual injury, and/or domestic rgggtice. Including threatening, forcing the otherdm something, or
violating the rights (against the law) (articleecgon 1).

2 The scope of “domestic” in Constitution (ArticleSzction 1) includes: a. husband, wife, and childieduding step and
foster children); b. The relatives of one party in point a because of blood @hatmarriage, nurture, custody, and those who
stay in the same roof (parents in law, children in law, siblings in law); and/or c. Those who assist the household and stay in
the house (house assistants).

3 Several types of domestic battery (Article 5): a. Physical abuse; b. Psychological abuse; c. Sexual abuse; or d. Family
negligence.

4 Physical abuse is the act that results into mhi®ase and massive injury (Article 6).

® psychological abuse is the act that results iefr, finferiority, no initiative to take action, plss feeling, and/or
psychological disorder for someone (article 7).

® Sexual abuse is every act in forcing someone te latercourse, forcing someone to unwillingly hayideviated sexual
act, forcing sexual intercourse with someone fonmrcial and/or other purpose. Sexual abuse inl@i is explained as
follows: a. Forcing sexual intercourse with those who live in the family; b. Forcing someone one family to have intercourse
with other people for commercial and/or other psgo

” Family negligence means someone who ignoring peopthe family, when the statutory regulation aséd on agreement
or contract shall provide living, maintenance, astpction to the people. Besides, negligence alfsvs¢o those who cause
economical dependency by limiting/ prohibiting thtber to have a proper job either inside or outfliidehouse that makes
the victims are under the control of the doer ¢&td).

8 According to this Constitution, the victim has thight to get protection from the family, policetfaney, court, social
organization, advocate, or other stake holderbeeifor temporary or based on the decree of thet.c®he victim also has
the right to get medical services according to what victim's need. The victim also deserves toehapecial treatment
(especially related to the privacy of the victinheTvictim also has the right to be accompanieddryas worker or legal aid
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issues’ and the statutory regulations about domestic batte

In additional, in setting low level of domestic abucases (physical and psychological) between aggrri
couple, the applied regulation delikaduan. It means the victims themselves who report the ekiim battery
cases to the police (article 26 section 1), or #leevictims ask the help of their family to reptite domestic
battery act done towards them to the police (&r@d section 2).

3. The Arrangement of Low level of Domestic Battery Cases between the Marriage Couple in Ilamic

Per spective.

Most of divorce cases happen becausezbhlini attitude towards the other spouse, both in teofnghysical
and psychological aspect. Some of the examplesyfhlogical abuse are rights violation and defeonadne
bad orzhalimattitude can lead to anothemalimattitude towards their spouses, and each of thexth It served
with its equal punishment as it is said in Al-Quurah Ibrahim verse 42 which means:

“And never think that Allah is unaware of what tlweongdoers do. He only delays them for a Day when

eyes will stare [in horror].”

It is also related to Allah’s commandment withindita Qudsi told by Imam Moslem (Muslim, T.th) that
says:

“O my servants, | have forbidden oppression for effyand have made it forbidden among you, so do not

oppress one another”

Therefore, it is strictly forbidden for Moslem tpress or dazhalimtoother even when they are capable of
doing so. Besidegjzalimact brings guilt at the end. Those wrongdoers miightible to sleep at night, but not
with the victims. The vulnarables could possiblstwior the worst for the bad ones.

Logically, opresing those who are not related htaals is strictly realted, let alone to our owppsses.
Surely, the level of prohibition is even higher foarriage is a sacred bond between two beings uhdarame
of love and affection.

The settlement for domestic battery between magrmmuple is the responsibility of court, based slam
perspective. The court then, commonly in Islam| k& decreed withe’jir punishment (Ibrahim Unais, T.Th).
The implementation of ta’jir aims to educate andtfie habit of the convicted to make the conceradre of
their mistake and never redo it anymore (MuslicB0%)° According to al-Mawardl,ta’jir is a educative
punishment for any sins execyted by people thaeiaet punishment itself has not been clearly datexd by
syara’ (Al-Mawardi, 1966)

In 2012, a court in Qatib, Saudi Arabia decidedgiee 30 times of scourging in front of public for a
husband who did a domestic battery (hit the wifkitileaving some bruises). The judge then oblthe
convicted to participate in a 10-day-training satthe understood how to treat a wife properly. e &ad to
pass a written test based on the training, asageflo social work for three hours each day in nidspital in
Dammant

The abovementioned is one of the exampl&if punishment that was intented to create deterreifeet e
to the doers of domestic abuse. This also worka agstem of pedagogy to reprogram the mindset ®f th
convicted to prevent any abusive action to be ta@amrds the spouse in the future.

in every level in investigation process accordioghe statutory regulation. The concerned alsordeseto get religious
guidance.

1 The constitution of Elimination of Violence in Heehold (article 15) mentions the contribution anel tole of society in
the case, by saying that one who hear, see, or khatva domestic violence happen shall attemptsetp based on their
capability to: a). Prevent the criminal act from happening; b) Provide protection for the victim; ¢) Provide emergency help;
and d) Help the process of filing the request tio gaotection.

2 | proving the case of Domestic violence: In thigstution, it is said that o§pfitness is already considered enough to provetthatonvicted is
wrong, but not limited to other means of legitimpteof (article 55). Those legitimate proofs arethe explanation from the
witness; b. explanation from expertise; c. letter; d. hints; e. explanation from the convicted.

% The regulation upon jail or fine punishment fomustic battery case is in Chapter VIII start frorickr 44 to article 53.
The length period of jail time and the amount afefiis vary according to the violence act commitiedthe process of
enacting the constitution, the chapter of punishmeas debatable for it does not regulate the mimipunishment, it only
states the maximum punishment possible insteadeldre, it was argued that the convicted might gy trial punishment
only.

4 Shahih Muslim, (IV/ 2577).

®Based on the etymology, ta’jir comes from the wore that means to prevent and refuse, educate, respetthelp to
empower. Ibrahim Unais, et.al., al-Mu’amul WasitKairo: Darul lhya at-Turatsul Arabi, tth), page8s9

& Ahmad Wardi Muslich, Hukum Pidana Islam, (JakaBiar Grafika, 2005), page 249.

" Abul Hasan Ali al-Mawardi, Kitabul Ahkam as-Sultiiah, (Beirut: Darul Fikr, 1966), page 236.

8 The director of the hospital was demanded todileport to the court, bout the performance ofdevicted of domestic
battery during their punishment period. http://akagkus.co.id.suami-kekerasan dalam rumah tanggh-tvalajar-cara-
memperlakukan-istri, accessed on Febru§ga17.
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4. Potential and Theory of Expanding the Authority of Religious Court in Settling Low Level of Domestic
Battery between Married Couple.

There are several consideration that urges thensiqgnaof Religious Court’s authority to settle datie battery
cases, those are: First, the case of domesticrpattel divorce commonly occur at the same momenmadst
cases, domestic battery is the main justificatf@ytbrought to put their marriage to an énd.

Settling a domestic dispute in Religious Courtimsited only whether a couple will get divorced astn
Meanwhile, the background cases of domestic alsigefti untouched (for it is not the authority oflig®us
Court). Whereas what the involved couple wantsamelstic battery case is not merely the decree eintp
divorced” but also a wise settlement that can gigterrence effect to the guilty spouse. Therefadgen the
concerned would like to continue having a familgher with the current spouse or another persahénfuture,
the convicted will no longer abuse their spousdiwitheir marriage life.

Wise decision as abovementioned means that theideaoes not merely prioritize misery for the guil
but also advantages for those living around thevicted (including the relatives, especially theldtgn and the
spouse).

Other than wise decision, court shall manage t@ givdecree with deterrence effect. Deterrence teffec
could implicitly influence the psychological staitEother marriage couple in the society that hisdbem from
doing the same abusive act to their spouse.

The reality happens in Religious Court is domebtittery case becomes the most common reason of
divorce which is intentionally being neglected thetCourt. Religious Court, in this case, only pdevi
“Recommendation Letter” that can be a supportiveudwent when the victim wants to sue the doer inridts
Court.

These facts are dangerous, knowing that if theutiéssgs managed to be settled, the doer could dgssib
repeat the mistake in the future. On the other hdrtie Court demand the couple to get divorcéd, dbuser
might do the same to the new spouse.

This “negligence” is in fact justified in Constitoh of Domestic Abuse Eradication. According to the
constitution, the authority of judging the casduby lying on district court (General Court). Thimeans that
religious court only have the power to decide #wult, without the background of the case.

Surely it is inappropriate to limit the judgment Beligious Court on the result of the case without
considering the reason. This is because in thenhegj of their intention to bond themselves througgrriage,
each couple wishes their marriage to dakinah, mawaddah wa rahmahll of them want to have happy
marriage and long-last. Unfortunately, throughdwtit marriage life, good expectation may not alwhgstrue.
Sometimes, there will be miscommunications, dispute even fights that result to negative atmosplikeat
threaten the harmony in a family.

When marriage couple keeps being affectionatejviarshy, considerate, calm, and loyal in managing
every single problem they face, an ideal condifieermony) will be resulted. Yet, when all thosegoeralities
missing in both parties, a chaos will spark th&cifthe psychology of each spouse negatively ¢hbemotional,
rude, and tend to hurt the other). When this happgmmestic abuse is just a moment away.

Ideally, religious court shall have the power talge the reason why a divorce happens. It is because
divorce commonly happens because of wrong intenaéti marriage.

Second,based on the perspective of authority. Even thotlgh power entrusted to religious court in
managing several cases as mentioned in Article #Lanstitution of Religious Court 2006 (marriage,
inheritance wasiat/ The last will, hibah, waqaf, zakah, infaq, shadagamd Shariaeconomy) has adequately
strengthen the means of 1995 Constitution regarditiy the national protection upon the basic humghts of
the people (especially the right to have religiogét he intention to expand the authority to haribke case of
domestic abuse also does not hamper the natioral tgoprotect the abovementioned freedom to exercis
people’s beliefs.

Historically, in the beginning era of Islam (in teea of Prophet Muhammad s.a.w, his trusted frieadd
tabiin), there are no specific differences between criaw and civil law, both were managed by Religiou
Court. As it is said by Rasyidi (M.Rasyidi, 1971e stated that Islam does not strictly differemstithe
boundaries between private law and public law fime aspects of public law are included in publie End

! The percentage of domestic battery as the reasdivarce is 90% (99.9% because of psychologicalsabusing harsh
words, and 30% of them are along with physical epusn interview with SR (judge of of Religious Coomnt Tanjung, The
South of Borneo) on February$22017.

2 One of the human rights regulated in Chapter XASLQUD is the freedom to exercise their belief. Finetection upon
this right is justified in several articles, thomee: Article 28E Section (1) and (2), Article 28ElcBon (1) and article 28I
section (1). The protection, enforcement, and Iffént of human rights are further described inctt28I section (4) and
(5) that says human rights are the responsibifithe country, especially the government that gutated in the constitution.
The protection on religion is explicitly regulatadarticle 29 section (2) of 1945 UUD, that sayEhé State guarantees all
persons the freedom of worship, each accordingstbdr own religion or belief”.
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vice versa.

There is a clear similarities in divorce cases ajggkin religious court and the domestic cased,ishioth
of them are categorized as private law. If since Bleginning of Islam (historically), there is noesfic
differences between private and public law in Istadudiciary, then the decision to merge the autyran
Religious Court is also justified to be done.

The attempt to extend the authority does not otngngthen the protection upon the freedom of belidut
also to provide more protection to other meansgits (Sutardi, 2006), those are the rights to hehikelren, the
rights for children to grow and being protectedhirany kind of discrimination and abusive actiomantioned
article 28 B section (1) and (2):

“(1) Every person shall have the right to establegsfamily and to procreate based
upon lawful marriage.
(2) Every child shall have the right to live, toogr and to develop, and shall have

the right to protection from violence and discrimtion”.

Third, based its efficiency, conducting a separate caurthfe divorce and the settlement for the domesiicse
is not efficient and not effective. This is alsmlating the basis of judiciary conduct, when a tamall be
conducted under the principle of “simple, fast &wl budget™

The principle of “simple, fast, and low budget”jirdiciary is accommodated by the constitution idesrto
enforce the ideal law to provide effective andadfint law enforcement service.

Etymologically, principle means the basic of lalve foundation in constructing and idea or opinithe,
basic goal (of a group ar organization). The wasinple” focuses on whether the settlement of audésjs
complicated or not. Based on those meanings, timeiple of “simple” means a clear, easy, understétel
intelligible solution. The point is to allow parsi¢o express their will clearly and consistentliief, the solution
is made clearly, transparently, in sequence, aleitiy flexible law of procedure in order to implentesimple
process of procedures for the parties.

In other words, this principle means that the impatation of judiciary in Indonesia is not complarh
What actually is simple shall not be made complgxthe judges by conducting a complicated and long
investigation.

The separation (in two different court) betweenodie and domestic battery case settlement in #tasst
quo is considered complicated by the common sod@tyhey have to file the report to two differeqgurts. It
will be easier, in terms of administrative asp@&dien domestic battery is included in the authaoityReligious
Court.

According to the etymology, fast means a shorifhperiod of time, with not complication. The prope
“fast” focus on whether the “tempo” of a case setnt is fast or not. The fast principle in judigisneans the
process of managing the dispute does not takegaderiod of time.

Nevertheless, the fast solution of the case stidl to go in line with the law of justice, and shHadl done
accurately and fair. The principle of “fast” doest simply demands the judge to solve the casess tlean an
hour. The goal is that the case may not last flamg period of time, such as years, according &“gimple”
principle of the law of procedure. Therefore, tleguired attitude from the judge is not merely axety
conducting an investigation in a flash as a macttiat set aside the dignity and morality of humanit judge
must investigate a case thoroughly and modesttignaly and objectively by giving equal opportynib the
parties involved in the case. The second pointhi principle is that the accuracy of investigatgimall be
maintained and according to the law of justice.a&tfinvestigation is worthless when it is full ééd and
violation towards truth and justice. However, oe ttontrary for what a truth and justice gained vaththe
misery and bitterness in an eternal moment of ngiti

One quick and accurate verdict done contains highkee of justice. Decree and verdict done baseldwn
truth and justice has its own level of justicetself, the high level of effectiveness at resolvarig verdict and
also accurate has a fair and fulfilling justicddw supremacy.

The enactment of the separated trial of divorcé wie domestic battery case happened between &dharr
couple in two different courts (that happened umdent time), is whether or not will hinder thegess of the
delivery of justice by the victim of the domestiattery case. The separated trial will definitelgjuize a longer
time in understanding the matter of the domestttebacase, this is caused by the judge that requiore time
to study, looking for evidences, understanding studlying the casefiles proposed to the judge. BNahéntion
the obligation to present a nearly similar eviderioe the new trial (which might be already presente

1 M.Rasyidi, Keutamaan Hukum Islam, (Jakarta: Bulartaig, 1971), page 25

2 Human Rights are the basic rights of human beiraj tannot be intervened by other human beings, pgroor
organizations. The complete explanation of thifitriig recorded in Article 28A to 28J in Chapter XA1945 UUD, 4
amendment. Compare it with A. Bazar Harahap dan NgsianSutardi, Hak Asasi Manusia dan Hukumnya, (daka
Perhimpunan Cedekiawan Independent Republik IndoffeEi@IRINDQ] , 2006), page 6.

3 Constitution No.48 2009 about Judiciary AuthorityState Gazette of Republic of Indonesia Numbe6507
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previously) in front of the court. This is surely eneffective method, and it prolongs the trial ggss. Even that
it is not impossible that the time spent will besge

Unlike if, the religious trial is given the authtyriin dealing the domestic battery case in the abakl of
the married couple. Apart from cutting the timeseftling the case, this can also accelerate thiewanly of the
justice that expected by the victim of the domelséittery case done by the counterpart.

The phrase of “light cost” consists of two wordesttmeans the money spent for the enactment (esstabl
enact, and so on) of something, payment (admitiistrapayment that spent for dealing with the papek and
so on), the cost of the case such as to summothargkal. While light here lead to the many oeast the cost
that must be spent by the justice seeker in sgttlie matter in front of the court.

Based on that fact, then the light cost meanteésatitempt in enacting the trial and not requiringcin of
cost so that it does not burden the people whahgmgh the trial process. The light cost in thisecaan also
mean that it does not require other cost excephittie truly needed in the case settlentent.

The religious court can involve optimally in actaalg the phrase of “simple trial, quick and lightcost”
here, if given the authority in handling the lowdsimestic battery case of the married couple whaleing the
divorce case examination with the reason of doméstitery case.

Fourth, seen by the perspective of sociology, with the migj@f population of Moslem (reaching almost
90%)2 with all the complexity of the problem exist, &at normal if the right of having the case in tabgious
court is not limited in some certain cases, as mmeetl in the article 49 UUPA of 2006. It is nornfahe matter
of domestic battery case in the household happ&etdeen the married couple became the competence of
Religious Court in the near future.

If it is connected with the existence of Pancaghe, expansion of the authority of the ReligiousuCmf
course will strengthen more the existence of Palach§he first verse of Pancasila begins witketuhanan
Yang Maha Es#Belief in the one supreme God)”, will become malige if the upholding of the religious rules
is “facilitated” in the living of the nation. Secdrverse, kemanusiaan yang adildanberad§hbst and civilized
humanity)” can meant that the expansion of the @uitthif the religious court must be done in ordemrealize
the justice for the cases from the perspectivl@iGod Almighty Justice (Armawi, 2009).

The presence of the facilitation upon the religitay supremacy in the form of expanding the authaf
the religious court, in case of dealing the doneeltttery case in the household done by the maodegle
merely to realize the justice of God is accordimghte principle of “law supervision” in a counttyat mentioned
by Padmo Wahyono (Wahyono, 1982).

The duty of adding the authority also supportedHsyconstitutional fact, that theoretically thelbiurg of
the judicial body under the jurisdiction of the $ame Court is to realize the justice based on #rser of
“Belief in the one supreme God”. This can be seethé Article 2 point (1) Constitution of Judge Aatity of
2009, this article explicitly mention that Judici@burt is done “FOR THE SAKE OF JUSTICE BASED ON
THE BELIEF IN THE ONE SUPREME GOD’.

It is interesting to see that in the first pointAaticle 2, point (1) of the Constitution of Judgeithority of
2009. There, it is very explicitly written that “PROTHE SAKE OF THE JUSTICE BASED ON THE BELIEF
IN THE ONE SUPREME GOD”, with the emphasis showrthwy capital letters used, and put between quatatio
mark. This shows that the enactment of the judjgiatess must be based on the justice from theeetige of
God, and is the expansion of authority of the Relig Court in handling the domestic battery casethe
household will be so helpful in realizing the stardization of Justice of God for the Moslem sociefy
Indonesia.

The logic is if the enactment of the judicial povamed to uphold law and justice based on the God
Almighty, then in the context of settling the matté domestic battery case happened in the relshipnof the

! There must be an explicit number for the cost stmlild be as light as possible. All the paymerthintrial must be clear
upon the allocation of the cost and given the pdeir the money. The court must be responsiblenupe money to the
concerned by recording it in the financial jourofithe case so that the concerned may see it iigiaen time.

2 According to the statistics agency of 2010 the bemis 87.18% or approximately 207,176 million oéople,
http://www.sp2010.go.id, accessed on 7 January.2017

3 Belief in the one supreme God is a principal tisatiéep in Indonesia and is the final goal becausdinal goal of the
nation is not merely to gain sovereignty that terapted by the government. Instead, the one sup@umdeis the final goal
supposed to be. Armaidy Armawi, Pemikiran Filosdfisbungan Negara dan Agama di Indonesia.The sumwfatige
dissertation for the Doctorate Program of PhilogppPost-Graduate program of Faculty of Philosophggyakarta:
GadjahMada University, 2009), page 12.

4 PadmoWahyono defined of Function of Indonesian laava supervision. Hence, the different from patsye of liberal
that symbolize law as Goddess of Justice thatimgltdlded and holding a sword and a scale. Indamekaw is symbolized
with the supervising tree.

® This statement can be seen in CHAPTER Il that roeet the Principal of Judicial Power on the UUKK28009 in the
Addition of Attachment of Republic Indonesia No. 835
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married couple among the Moslem society. The stalimiztion of justice of Allah SWT that must be applby
them (Moslem people) in Indonedi#. the standardization of justice of God is apglievhy does handling the
matter of domestic battery of household only becdhee authority of the General Court? Can it nothié
authority of handling the matter of domestic batteaise as handled by the religious court? Is igetting closer
to justice of God if the one judging them who inx@in the domestic battery case happened betweemanried
couple are the judges from the religious court?

According to the rules of handling the case of dieg then the judges of the religious court in éingahe
duty to give the verdict the case of divorce tlmtsed by the domestic battery of the householddragmbamong
the married couple, but firsthand mediate the calyyl prioritizing the approach of restorative jostin dealing
with this matter®

The approach of restorative justice is one of {hygr@ach that focus more on the condition in théization
of the justice and balance for the suspect of tiraecas well as the victim. So that the judiciabgess for the
crime is changed to the direction of the settlentieait is balance for the victim and the suspect.

Since the approach used is the restorative justies whatever is the verdict of the court (whettier
mediation or the divorce happen), upon the suspfettte lowest domestic battery case still given s@anction
according to the lawsuit of the victim and the édemtions of the judge that handles the case. \With
presence of the application of the sanction heris,éxpected that the act of the domestic battary goinsyaf
(enlightened) so that will never repeat their degadgmore in the future.

The use of the approach of restorative justicedalidg with the domestic battery case in the hoolseh
happened between the married couple in the religamurt is more humane compared to the formal itgal
approach, moreover if among them has blessed Wittiren. This is also approaching closer to théesaent in
Islamic law, especially if compared with the settént using the formal legalistic way (through theneral
judicial process). The settlement through the nmebttan bring further problem to the family from thespect
and the victim of the domestic battery that is diethe father or the mother of the children.

Seen from the perspective mfislahahthe use of the restorative justice approach irre¢ligious court tend
to bring more good for the conflicting family (espaly their children) instead of applying a foriyalegalistic
approach. This is according to the purpose ofslaniic law establishmentm@gshidussyarigh that is to realize
the goodness and avoid the harm.

Abu Ishak Al Syatibi, as quoted by Thohir Luth miened that the purpose of the Islamic law
(magashidussyari'ahis to keep the unity of the religiomifdzuddii), soul fifdzunnafy mind hifdzulakl),
descendenthffdzunnag), and wealthl{ifszulmaal (Luth, 2011).

Giving the sanction to the suspect of the loweshektic battery case for the married couple thatedon
through the religious court with the approach & thstorative justice is the representation ofaglication of
the maqashidussyariah the field ofhifzunnasl(descendent upbringing). When the approach is ditvea the
risk of the neglected children due to the impacthef punished of one of the parents because ofidheestic
battery case upon the other parent can be avoRieskd on this logic, the writer classify tiiagasidussyariah
in the field ofhifzunnaslhere in the level ohajjat, where if this thing (the expansion of the auttyodf the
religious court in term handling the case of thendstic battery that happened between a married&pispnot
given then it well invite more risks of the childraegligence, in economic as well as education.

Fifth, the perspective of the legal purpose to creatécpystertainty and usefulness. The presence of the
expansion of the authority of the religious coartérm of handling a lowest case of domestic battappened
by the married couple will be seen more fulfillitige sense of justice for the victim of the domebtttery, the
suspect of the domestic battery and their childters fair for the suspect because the suspect gmgo the
prison for several years due to what the suspekcthdi light domestic battery upon their partnere Jidge, in
this case, will handle the case by using the rasit@r justice, so that the punishment later wiltdnghe tendency
to have the nature of educating (in the form ofiaowork, obligatory study, fine and so on). Faar the
children because they do not have to feel the aéiparwith the parents in a long time (due to oh#he parent
is in prison).

The presence of the expansion of authority of i@lig court in term of handling the lowest domestic

Islam as a samawireligion that came from the supr&od definitely has a complete rule and prinsipibm the things
that related to the social life until the persomaltter, from the norms that is public until theerahd regulation of Civil Law.
Hence, to fulfill the standardization of the Godisstice as mentioned in Article 2 point (1) of thenstitution of Judicial
Power of 2009, then it is true that if the rightpofctice of Islamic teaching is given to the Mospeople of Indonesia.

2 Restorative Justice in itself has the meaning pfstice that is restoring. Restoration covers thmvery of relationship
between the victim side and the suspect. The regmferelationship here can be based on the deamldem the victim and
the suspect.

3 Jecky Tengens, Pendekatan Restorative Jusctivendgitem Pidana Indonesia, http://www.hukumonliomcAccessed
on 14 October 2016.
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battery case happen between the married couplealsdl give some certainty for the victim. The miyjocase
of domestic battery (filed as the reason of divbtbat recently exists in the society is not folelvup by the
victim/court. The most important thing for the wuotis to get away from the torture of the coupléhaut any
“willingness” to sue more. In fact, this thing isry dangerous for the sake of the supremacy of hitynealue
because it might be possible that when they areesséully mediated by the court, the suspect willeat the
abuse done before. Or it might also possible theanathe religious court have the verdict for thenditvorce,
then the suspect will do a similar act to the newpte later.

This will be different if the religious court issal given the authority in giving the verdict upte towest
domestic battery case happened between the mamwiggle while the divorce case is put on trial. Twill
definitely give the certainty in the upholding eofsfice for the victim and the suspect. The victiiil feel that
the suspect is not going to get free that easilihout any “legal sanction” that is also educatiliat will be
useful for the future of their family.

The presence of the expansion of the authorityhefreligious court in term of the handling the Isive
domestic battery that happened between the maraegle is also seen the benefit of it, especiahttie victim
and the children. This is because the suspect tibave to be in prison for a several years. Witt,tthe feeling
of “losing in function” due to the absence of thesgect in the household is decreased anyhow. Kpansion
will also be beneficial for their children. Moreaydor the parents who have underage children wéedriove
and affection, support, as well as care from béttheir parents.

The expansion of the authority of religious coednsidering that there was several expansions Inagpe
previously. In the early era of the religious comrindonesia, the authority of the religious cosronly about
the matter of marriagéalak, rujuk(NTR), then there are some additions about theemsadif inheritanceyakaf
andsyariaheconomy.

The expansion of the authority of religious couigoavery possible, considering that there was some
changes in the general requirement on the authofitile court. The expansion of the absolute coemmzt of
the religious court started to be established dfierenactment of the Constitution of the Religi@murt of
2006. In article 49 of UUPA of 1989, the requiremen the absolute authority of the religious caxplained
in two places: (1) the requirement which is “gelfem@gentioned in the second part about the positibreligious
court; and (2) the requirement which is specifimtianed in the part of “authority of court”. In tlequirement
on the absolute authority of the religious cousttis general, it is mentioned that religious casrone of the
actor of the judicial authority for the justice keethat are Moslem about “certain civil law madttéarticle 2
Constitution of Religious Court of 1989). While the Constitution of the Religious Court of 2006,ist
mentioned that religious court is one of the actmirshe authority of judicial for the justice seekeho are
Moslem looking for “certain matter”.

The change from “certain civil law matter” into ft@n matter” indicates that the religious cours liae
chance to check and make a verdict upon the mattertarger scale.

Based on the explanation mention above, a conelusio be made. That the chance upon the expanfion o
authority of religious court in term of handlingetdomestic battery case happened between the thaoigle is
very likely to be possible to be done. While thethoe on how the concept of the expansion of authoffi the
religious court in term of handling about the lotvdsmestic battery case happened in the marriedlean the
Constitution of Religious Court of 2006, the writgropose the need of adding the content of ard@eof
Constitution of Religious Court of 2006 about thentiling upon the lowest domestic battery case hegapén
the married couple. So that later the requiremetihé article 49 of Constitution of Religious Coaft2006 will
be:

Religious court has the duty and authority in cliregkmaking verdict, and settling the matter in finst
level between the Moslem people in the matter of:

a. Marriage; b. Inherited wealth; Wasiat(Last Will and Testamen); dHibah; e. Wagaf;f. Zakat; g. Infaq;h.
Shadagahj. ShariaEconomy; j. Lowest domestic battery happenetiénnharried couple.

5. Conclusion

The authority of the Religious Court can be expanitedealing the case of domestic battery due tersé

considerations as follow:

a. Religious court can have the role in actualizing pihrase of “judicial process done in a simpleckjaind
light costed” in settling the case of domestic dxgttby doing the examination upon the divorce latvsu
under the reason of domestic batter case, alsmuepsing the case of the domestic batter as well.

b. Seen from the perspective of the authority. Eveugi the delegation of the authority to the religi@ourt
to handle certain matters as mentioned in thelard® of UUPA of 2006 (the matter of marriage,
inheritance, will,hibah, waqaf, zakat, infaq, shada@aiu sharia economy), has already in accordance with
the mandate of Constitution of 1945 about the mtada of the country upon the right of the people
(especially the right to practice the religion) tlee presence of willingness to expand the authoifi the
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religious court in Indonesia in term of dealingwihe domestic battery case happened between &tharr
couple is not against the attempt upon the pratedf religion either.

c. The expansion of the authority of religious courthiandling the domestic battery case will show risd
legal function of Indonesia that is the supervisiqmon the people based on the Belief in the OnacBup
God.

d. Seen from the perspective of sociology, with thgomiiy of society is actually Moslem (reaching alsbto
90%), with all the complexity of the problem exjstsvery normal if the right in having the litigah upon
the matter of domestic batter case happened bettteemarried couple to be the competence of the
Religious Court in the future.

e. Seen from the legal purpose, the presence of thansion of the authority of the religious courténm of
handling the lowest battery case happened betwesar@ed couple will be fulfilling the justice markegal
certainty and the usefulness for the victim, suspad the children they have.

f.  Seen from the perspective mfslahahthe expansion of the authority of the religioosit will invite more
benefit for the conflicting family (especially faheir children) instead of applying it formally Egstic
only. This is according to the goal of the estdbtient of the Islamic Lawnfaslahah mursalghin term of
hifzunnasl(upbringing the children).

g. The expansion of the absolute competence of thgioes court to the case of domestic battery isyver
possible to be done considering that there aregdsaim the requirement upon the position of thagRels
Court.

Article 2 of UUPA of 1989 mentioned that ReligioGsurt is one of the actors of the judicial power
for the Moslem justice seeker in search of justitécertain civil law matter” that is governed ihis
constitution. While in the UUPA of 2006, it is mamted that the religious court is one of the actifrthe
judicial power for the Moslem justice seeker inrsbaof justice in “certain matter”.

The change from “certain civil law matter” into ftain matter” indicates that the religious cours ha
the chance to examine and giving verdict in maiera larger scale.
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