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ABSTRACT

There is a statutory limit to the contractual amadrsactional powers and capacity of a company. Ti&is
enveloped in the ultra vires doctrine conundrumttbkats out the limits and scope of the powers of an
incorporated company and delimits the remaindeaaif executed by the company in excess of suatedtdd
powers as beyond the limits of the powers of tiepamy. There are a number of effects of this caigopower-
delimiting rule and consequential opinionated cowmarsies. This paper seeks to take a legal curkmly and

an appraising excursion into the effects and consages of the doctrine in Nigerian corporate lavagiice
and examines the purports of the sustained relevafthe doctrine as an integral power-specificioynstruct of
Nigerian companies and their Directors. It concladbat the effect of the doctrine seems to be dereably
whittled down by statutory intervention and calts fa comprehensive reform of the attendant enabling
legislations.

1.0 Introductory Background

Historically in company law the world over, compasiwere precluded from readily changing, varying,
modifying or altogether adding to its object claaseew business not within the anticipated contatigsi of the
business promoters during the process of compaogrporatiort. They were also not allowed to do any
transaction not expressly permitted in their bussnebjects as contained in their memorandum, d@fiso
consequence that such acts are incidental or glesslociated to the ones in which they are so erapmimo
execute and undertake, so far as they are exprssdbd in the business objects as those the coesphave
inherent powers to carry, they stood statutorilysme the powers of the company. But in recent ginteese
prohibitive and restrictive lines seem to be diggpmg in Nigerian corporate governance at the @stdoé
statutory reforms like the provisions of the NigeriCompanies and Allied Matters’ Act, CAMA.

This made thaultra vires doctrine which otherwise prevents companies fromeeding the limits of their
powers in the exercise of their statutory dutied #ime company agents from exceeding their authamity
transactions the company is not empowered or aigdtbto undertake to appear to be losing its gef@vance
and effectiveness in the scheme of regulatory checkl balances in corporate governance, this @osesere
problem as nothing would seem to llra viresthe company or its agents (Directors or officers) bnger, so
far the company is empowered by law to simply absich powers by modifying its object clause whighin
turn enable the company’s agents to authorise gaelers conferred by the company’s newly reviewgzhcidy
as entrenched in its altered object clause.

The concept ofiltra vires which literarily means acting beyond legal capaqitositing that a company which
becomes a legal personality by virtue of its incogtion cannot carry on business beyond the olsfatained
in its Memorandum of Association or any other emasits for the time being in force in Nigeria, whisls
introduced in a bid to protect the interests ofrembers and creditors of the company will thetoe seen to
be rendered ineffective so long as the law empottersompany to simply amend its object clauserdeioto
accommodate the extended powers.

In the opposing vein, it also however became appatat the strict application of the principlestbé ultra
vires doctrine had also occasioned more hardship thad do innocent third parties who deal with the
companies without sufficient due diligence and urywiavestors on one hand and it is capable of rieduthe
company’s powers and capacity for growth and dearaknt by limiting it to its object clause and naothimore
without allowing it to undertake businesses that@dosely related to its business objects.

! Gower, L.C.BPrinciples of modern Company Lad!"ed., (London Stevens & Sons, 1979)
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At about the turn of the last century, courts beigarecognize the unfairness of the strict applcadf theultra
vires doctrine, thus, subsequent statutes and decidsss gaeatly attempted to remedy this ill, therelwng
greater concession to the innocent parties dealiitly the company. But the persistent applicationtho#
doctrine of constructive notice made the harshcefiéthe doctrine still evident and the effortsloé court made
birthed very little impact, if at any all.

In the same vein, the statutory twist introducedsblgsection (3) of section 39 of CAMA 2004 that emkalid
any act or transfer of property undertaken by apgamy even though not executed in furtherance optieers
and objects of the company remains another chaléhgt seems to suggest the irrelevance ofiltna vires
doctrine. The section expressly provides:

“Notwithstanding the provisions of subsection (1}hié section, no act of a company and no conveyamc
transfer of property to or by a company shall beaiid by reason of the fact that such act, convegaor
transfer was not done or made for the furtherantany of the authorised business of the comparthairthe
company was otherwise exceeding its objects or poive

The introduction of the provisions of subsectiorethas above, into the Nigerian companies’ legsiaseems
to have altered to a great extent the applicatfaieultra vires doctrine in Nigeria with a view to establishing
its current place in limiting companies’ powers agbloring the level of its continuous usefulnasgarporate
governance in Nigeria. This is therefore considénethis paper with a view to determining whethemot the
doctrine was effective or not.

3.0 The Effect ofUltra vires Doctrine on the Company

The Ultra vires doctrine was intended and invented to ensure theegtion of shareholders and creditors of a
company by limiting the acts of the company tasttsted object as contained in the company’s merdarah It

is therefore not in any way out of good intentiord a&xpectation for one to think that only the compaan
invoke the doctrine afiltra viresin a bid to ensure protection of itself, and tivhen a court declares a contract
ultra vires the objects of the company, the idea should beréwent expending the capital investments of the
company on activities that have not been agredoytthe shareholders. This may be part of the sealith
regards to the doctrine, but this is in no wayltptorrect.

Application over time has revealed that thea viresdoctrine does not operate only against the intefesther
parties transacting with the company overuétra vires subject, but also that of the company. Thus, thero
party to the contract as much as the company caskéntheultra vires doctrine to escape liability from a
transaction when he considers it profitable to lkitihnto so do. For example, in tHéeakandu’scasé, the
Supreme Court of Nigeria accepted the defendates pfultra vireswithout making a judicial pronouncement
on the impropriety on his part. He therefore esddaility for his contractual obligation underettiransaction
without reimbursing the company for the traininghael freely received at the expense of the compgasiiould
be noted that a decision like this one would ugukdhd to unjust depletion of the company’s asseid an
unfair treatment of one party at the expense obther. This would not have rightly been in agreetweith the
correct intendment of the doctrine which is to tithie powers of the company in order to prevenagast and
lack of cautious dealing with the company by inmdamontractual third parties without having a fkhlowledge
of the company’s capacity to undertake the transact

It is therefore the considered opinion of this erias well as that of some other schdlgat were Ifeakandu’s
case to be decided under the Companies and Alliatleké Act, CAP C20, LFN 2004, serious thought doul
have been given to the consequential boomerangt effeéheultra viresdoctrine with a view to making the rule
more meaningful by holding that the third party maiplead that the transaction walsra viresin a bid to
escape liability. The interest of justice would have been considered

The aim of the doctrine is therefore to save stadens and third parties from undue exploitation thg
company, by protecting the creditors of the companthat the creditors are able to keep trackhefdompany’s

! Gower,supra.

“Continental Chemists Ltd.v. Ifeakan@i960) 1 All E.L.R.

% Orojo O,Nigerian Law and Practicé_ondon, Sweet and Maxwell), 1976, pp.101-115 @p

“Adefi, O.M, Idubor R, Trends in the Concept of Ultra vires: The NigerRathink, Global Journal of Politics
and Law Research Vol.3, No.3, pp.121-128, June RilBished by European Centre for Research Traimly
Development, United Kingdom (www.eajournals.orgd11SSN 2053-6321(Print), ISSN 2053-6593 Available
Online @ <http//:www.eajournals.org.html> Accesdé&th August, 2017.
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fund and shareholders and that they know their emare applied only in pursuit of the object of toenpany

as specified in the memorandum. This realisatios iavever culminated in a number of consequendesy T
include that the doctrine has a reverse effech@sdmpany can declare that such contract wasorottie basis
that the company did not have power to enter inithscontract and the third party will be left withcany
remedy or further protection and Companies draftedy broad, clumsy and incoherent objects in its
memorandum and parties contracting with the compaay trouble knowing what the exact objects of the
company were in that it covered almost every bissingrofit-making venture and the limitations otisu
business objects.

3.1 Current position of acts carried out by the corpany in light of the ultra vires doctrine

Under the modern trend of company law practices iinportant to note that contracts between a thady and

a company will not be void solely for reasons that contract isiltra viresthe company, on the other hand, such
contract will be binding on and enforceable betwéen parties However, on an internal level as part of the
corporate governance and boardroom regulation efcdbmpany, the doctrine is rendered applicable when
directors acting outside the object of the compaatyunlawfully and can therefore be held liable doy loss
incurred by the act or that of the other directmrshe shareholders and creditors.

3.2 Rights of the Other Party under theUltra vires Doctrine

It is pertinent to note that thdtra virestransaction cannot vest rights in the transferedivest the transferor of
its rights. The question therefore arises as tathdrehe third party has any rights and remedieararitra vires
transaction in which purported transfer of propentg made. As for contracts that are executorng. d simple
matter as they cannot be enforced but the problesesawhere the contract had been fully executedhby
unwary party. The decisions handed down by thetsauuld seem to establish the following principles

First, if money is lent to a company on @tra viresborrowing and the company uses it or part of ipay off
legitimate indebtedness the lender is entitledqtatg to rank as creditor to the extent which theney has been
so applied In other words, he is subrogated to the rightheflegitimate creditors who have been paid off and
subject to them.

Secondly, the lender in aritra vires loan transaction has the right at common law andquity to trace his
money since the money has always been his owreasothpany cannot be a party toudima viresact even if
the money is used to purchase a particular assés, éntitled to recover the property purchased.

Thirdly, the third party may have a personal claigainst the Directors or other agents of the comgan

restitution. It is also possible that a lender sae in deceit where the authority is wilfully metstd or on a
breach of implied warrantee of authority. The pesblhere is that he will be confronted with the daoet of

constructive notice of the memorandum of assodiatloseems however that the Directors will only table if

the misrepresentation is that of fact rather tlaaw |

The above stated are therefore the judicial atterbptmitigate the harshness of thkra vires doctrine by
making remedies available to the third party touee his property.

3.3 The Doctrine of Constructive Notice and its emmgence under the Nigerian Company Law

A contractultra viresa company is void and it has been said thauttra vires contract cannot beconietra
vires by reason of estoppels, lapse of time, ratificatiacquiescence, or delfyPersons dealing with the
company, even if they do not have actual noticthefcompany’s powers because they have not ingpéute
memorandum, have constructive notice of the powersthey are rightly deemed and presumed in aknow
them, because the memorandum, like most of therdents registered with the Registrar of companiepéen

! Dharmaratne K, The development of the ultra vires doctrine in canmyplaw — case study analysis
<http//www.cgblaw.co.za/articles.html Accessed 15th AugRei7.
2 Orojo, supra.
% Orojo, supra
“Sinclair v. Broughan(1914) AL. 398.
5 .
Ibid.
®Chery v. Colonial Bank of Australigd869) L.R. 3 p. C. 24 24 (1875) L.R.7 H.L.869 &98.
7 .
Ibid.
81875) L.R.7 H.L.869 at p.893.
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to public inspection and is presumed to have beepeicted or assumed to be inspected by anyonedesif
dealing with the company.

Accordingly, if they make a contract which is toeithknowledge, actual or constructiveltra vires the
company, and the company takes the point, theyataemforce it. If they have supplied goods or performed
services under such a contract, they cannot optyment, and if they have lent money, the geneitalis that
they cannot recover it. This is largely becausevihele essence of registering a company is to litmipowers
to that which is stated in its memorandum, lingtliability to the capacity of the shares takenthyy investors
and create a distinct legal personality for the pany, beyond that of its statutory members, wigtsttecting
the members and the diligent creditors alike, thausllow the very thing for which the company wasated to
disallow would be tantamount to defeating the entrasons for incorporation.

In any case, money or other property which canrbeetl into any particular asset of the companyher t
proceeds of sale of that asset can be claimedubedhie company is deemed to hold it as a truste¢éhé
person from whom it was obtained to share in tiséribution of surplus assets after the creditoeseatitled to
prove and winding costs have been provided for.

3.4 Rights of the Company undetJltra vires contracts

In cases ofiltra virescontracts, a company can lawfully recover its propwhich is still in the hands of a third
party. The company also claims against the dirsctor breach of trust But a company cannot recover its
money or other property which it has spent or diggpoof for arultra vires purpose. But a director, who parts
with the company’s money or property for @tra vires purpose will be liable to the company for the ldadsas
sustained, even if he acted in good faith, becuseompany itself cannot legally authorize hindtoanultra
viresact. Accordingly, where amltra viresissue of share has been made, and the compansnbeaolvent, the
subscribers are entitled to recover their mdney

The question that arises then is that where ansaclearly outside the legal capacity of a company the
director does same; can the company query such act thereafter after it had initially allowed it?

Directors are held liable for breach of their fichrg duty only with regards to aritra viresact. This breach can
be used as a ground to void the contract. It isedvawimportant to include that the erring direaould escape
liability for entering into arnultra viresact if either the company was passive or the $lwdders decided to ratify
the act. Thus it can be argued that the objedf ide®s not determine the capacity of the compautyclan be
seen as imposing a duty on a director to protecirtterest of internal parties within the company.

3.5 Conflicting positions on theultra vires doctrine

It is clear from the afore-mentioned that the jimiattitude to the application of thatra viresdoctrine and the
attempt to evade and altogether circumvent samédbad inconsistent. It has been shown also thatnedards
to the doctrine, it was primarily designed to pobtdhe company against itself or rather againsbws organs,
so as to safeguard the interest of its memberscatditors. But then, the attendant inconsistent reactiothéo
company’s attempt at evading the consequenceseofidbtrine’s application now appear to have rekethes
prime objective of the doctrine as creditors’ ahdrgholders’ interest are now at a peril and ifossrjeopardy;,
hence the clamour for reformation of the doctrine dotal abrogation of same by various scholagsinihgton
in support of the total abrogation of the doctnwmete as follows:

“A more speedy way of achieving justice would beolish the ultra vires rule altogether as a grdufor
invalidating contracts and disposing of propertywould then operate only within the Company, asvben
Directors and shareholders, by enabling sharehdddir restrain Directors from entering into proposeitra
vires contracts, and by enabling the Company tevec damages from Directors for losses sustainea esult
of ultra vires acts already carried ouf.”

Other scholars, while appealing that the doctrieediained though reformed, also appealed thaddb&ine of
constructive notice be removed because of the hgrdsd injustice it wrought on innocent third pest Gower
disagrees with this abrogation perspective, he aupphat the rule be open to such reforms likeration of
objects and placing some statutory restrictionsiltna vires transactiofisHe opines that the extent to which the

! Cotman v Brougharfi918] A.C. 514.

? Mayson S.W, French D and Ryan C, (19@8)npany Law15th ed, Sussex, Style Publishing Ltd, p. 241-243
% Gower,supra.

* Orojo, supra

> Gower,supra.

®Pennington’€Company Law4"edn., 1979) at p.108.

’ Gower,supra.
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ultra viresrule would amount to a practical restraint wowhely depend to some extent on the ease with which
a company can amend its memorandum and articleggatticular, its object clause, whilst statithgt making

it easier to alter company objects or other provisiin the memorandum does nothing to protect thérdies or

the company unless steps are taken before an dfieariva virestransaction is entered into.

Part of the suggested reforms would then be seemlasing the initial rigidity of the memorandum igh
subjected the alteration of company objects inUnéed Kingdom in all cases to the consent of thert; but
later allowed by a special resoluttofThis capacity to alter the memorandum and asieleuld thus appear to
have sufficiently reduced if not completely oblédgng the effectiveness of tlitra viresdoctrine.

4.0 Examining theultra vires doctrine in Nigeria under the Companies and AlliedMatters Act, CAP C20,
LFN 2004

Section 39 (1) of CAMA provides that a company Bt carry on any business not authorised by its
memorandum and shall not exceed the powers codfepen it by its memorandum or this Act. If thissaall
that the Act provided for, there would have beemeed to undertake this research and attempt tweartbe
research questions set out in this study. Howekertwist introduced by subsection (3) of secti®no8 CAMA
makes all the difference and sets the stone foratienal enquiry to test the continued effectivenef theultra
viresdoctrine. Section 39(3) CAMA provides as follows:

“Notwithstanding the provisions of subsection (1}hig section, no act of a company and no conveyamc
transfer of property to or by a company shall beaiid by reason of the fact that such act, convegaor
transfer was not done or made for the furtherantany of the authorised business of the comparthatrthe
company was otherwise exceeding its objects or poive

The introduction of the provisions of subsectioreéhas above, into our companies’ legislation edtdo a great
extent the application of theltra vires doctrine in Nigeria. The current state of the daetin Nigeria with
relation to the provision cited above will thusdmnsidered.

In Nigeria, like many other jurisdictions, the dace had been severely criticised and was recometeffior
complete abrogation on the basis that it had adliits usefulness. However, as an alternative sdatal
eradication, reforms were introduced to removehiduesh operation of thdltra viresdoctrine through legislative
and statutory reforms. Part of the reforms is whdininated in the enactment and inclusion of thissgction
that seems to exclude the doctrine in the operaifoproperty transfer even when executed to prdsadtra
virestransactions. It still remains to be found to wkxstent the Companies and Allied Matters Act hddcaéd
theultra viresrule? This is even more controversial and intérgstonsidering the fact that the Companies and
Allied Matters’ Act allows for the alteration of @hmemorandum and articles of association of a campa
including its object clause. This in itself makesanplete mockery of the doctrine as the companigchwis
statutorily forbidden from exceeding its powers egupto be clandestinely given the power to ratifyy &cts done
by powers it was not given by the Act and givenpbaver to extend the powers to other acts it wasipusly
not given power over.

However, since an incorporated company is a cneatfcstatute and therefore derives its capacity poders
from the statute. Subject to sections 27 and 3Z€AMA and other provisions relating to the capadaitya
company to carry on business in Nigeria, the compam do any such acts as falling within the arobiits
authorised business as stated in the object clafube company’s memorandum of association. Thiesause
the object clause also performs a directory roleimaficating the purpose for which the company was
incorporated.

The Companies and Allied Matters Act, despite thietiary opinions, recognises the importance of enguhat

a company only carries out its authorised businessbjects® What is controversial about the situation is only
the fact that despite this capacity to carry ouy @s authorised objects, it seems to be empowareditify those
acts it is not authorised to carry out or empowedreihcrease its powers via alteration of its objeause to
those acts it was previously unauthorised to camty

4.1 Statutory Interventionist Reform by CAMA on the Application of the Ultra Vires Doctrine in Nigeria
CAMA has introduced some important reforms on tppligation of theultra vires doctrine in Nigeria. These
includes among other things:

(1) The abolition of constructive notice. CAMA had abbkd constructive notice of registered documents
of a company. Thus, the mere stamping and regtraf the memorandum of association of a compargsd
not constitute notice of the contents of the sarile iegards to members of the public.

! Section 5, United Kingdom Companies’ Act, 1948.
Z |bid.
% Section 39(1) of CAMA.
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In furtherance of this assertion, section 68 of GAptovides as follows:

“Except as mentioned in section 197 of this Acgareling particulars in the register of particulacs
charges, a person shall not be deemed to have kdgelof the contents of the memorandum and
articles of a company or of any other particuladgcuments, or the contents of documents merely
because such particulars or documents are regidtdrg the Commission or referred to in any
particulars or documents so registered, or are &lae for inspection at an office of the company”.

Thus, constructive notice can no longer be invoikelligeria as a correct basis to invalidateudtna
viresact.
(2) Section 39(1) and (2) of CAMA, rather than abolghiltra viresdoctrine seemed to have validated it,
though limiting its operation to internal relatianithin the company. The introduction of S. 39(2) I@A gave
the position of the doctrine in Nigeria another dtwilt provides among other things that a breactthef
provisions of S. 39(1) CAMA may be asserted in gngceedings under ss.300-313 or under section 39(4)
CAMA. Sections 300-313 provides for the right ofnmiity members of the company to seek redress wthere
company, among other things engage imléna viresact?
Similarly, section 39(4) empowers any member cogdithose debt is secured by fixed or floating
charge to apply to the Federal High Court for atheorof injunction to prevent the doing of such act
ultra viresthe object of the company or powers as bestowdateDirectors of the company.
3) By virtue of Section 39(4), members of the companyolders of any debenture secured by a floating
charge over the company’s asset are entitled t@ylan application of injunction in a bid to prohitkie breach
or continued act in breach of section 39(1) CAMANLUSt be added also that this is only in relat@msuch acts,
conveyances, transactions entered into by or oalbehthe company with another party which had beén
carr;ed out, thoughiltra vires It is equally instructive to note that this wilbt apply to an already completed
act.
(4) Where also the act, thougttra viresthe company, isltra viresthe Director or officer of the company
carrying out such act, Section 39(2) and (4) atep@wers shareholders and holders of any debertorged by
a floating charge over the company’s asset to lmgpplication for an injunction against the eyrafficer?
These provisions are aimed at ensuring that thitatapvested in the company by its members andityes are
employed only to facilitate the authorised busirefsthe company or object(s) of the company. Thistserves
as a protection for the members and the creditioitseocompany named in Section 39 (4) CAMA.
CAMA further bestowed upon the members, thoughhi@ minority, the right to bring action against the
company personally or in representative capacigkisg for an injunction or a declaration restragnithe
company for entering into any transaction whicHlégal or ultra vires* One of the reasons this present author
believes is responsible for vesting such righthi@ minority is because the majority always cartiesday and
are most often times than not, the one about tcaeknbnultra vires transaction as the controlling part of the
company, to which the minority is thus given thghtito lawfully object to.
The climax of the reformation brought about by CAMA the effect and application of the doctrine $s a
contained in Section 39(3) of CAMA. It is to thefezft that acts of the company in relation to comege or
transfer of property, where such act, conveyancdeamsfer was not done, or made in furtherancengfad the
authorised business of the company or that the aognvas otherwise exceeding its objects or powangss
objected to before same was executed, is valid. infi@ication of this provision is that allltra vires
transactions involving a company now have a legald once it had been fully or substantially perfed. None
of the party can therefore hide under the guiseitlima nullity.

The capacity of the minority shareholders to seekjidicial redress when the company engages inlaa
vires act is one of the exceptions to the rul&ass v. Harbottleas codified under section 299 CAMA which
came as an integral form of minority protectioneTéxceptions recognized under common law are spalbjf
provided under section 300(a) — (f) CAMA. In retatito theultra vires doctrine, section 300(a) is the most
applicable which provides for Entering into anyngaction which is illegal aultra vires See likewise the cases
of Hogg v. Cramphorn, Hutton v. West Cork Railwkyshould however be noted that by section 300 & 30
CAMA, the only remedies available here are dedlamnaénd injunction only as there is absolutely nateement

to damages; and the action would be a personaractider section 301(1) or a representative aaiiuger
section 301(2) CAMA. However the court may awarth lgosts whether his action succeeds or not. This is
further supported by section 301(3) of CAMA.

2 Section 300(a) of CAMA.

% Taylor v. Nun{1985] B.C.L.C. 237

* Sections 300-312 of CAMA.
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4.2 Legal Position on the Possible Alteration of #nbusiness objects of a company

The object or business clause of a company detesnire kind of business a company can be involveld $ets
out the powers and capacity of the company andtssall the powers of a natural person of full afyaon
the company. Even though the over-burdening eftécthe ultra vires doctrine has been ameliorated by
provisions of CAMA, the doctrine in Nigeria canliséirguably be said not to have been totally abelis Thus,
the object clause is an essential clause in thearerdum as it serves as a guide to the companythedwise
sets out its agenda and operative capacity. Thegfang leads to the fact that when a company isonger
interested in its object clause because it is notgiwell in that business and intends to altea ipt of issues are
involved.

This position can be better appreciated from tleenaf an investor who invested in a company becéusénto
car manufacturing as its business, later, the cognpasires to venture into the production of bonibsan be
safely submitted in this instance that the one wadmmits his funds into a car manufacturing compaitly the
expectation of booming dividends and profits condd have intended to be a sudden shareholder onébb
manufacturing company with the possibility of higbks including security implication and the dangérthe
company’s activities being proscribed by the goweznt.

Similarly, where a bank lends out money based onlgect clause that sets out the activities of mpmany, it

would be unjust to surprisingly find out that tremgpany had altered its objects to accommodateeriskintures
not within the knowledge and contemplation of tlamlbat the time it availed the company the loan lzechme
one of its debenture holders or creditors. An oihpany cannot be said to cater to same risks r@smsportation
company or a meat-production company. S. 45(2hefGompanies and Allied Matters’ Act, 2004 provifias

the alteration of the business objects of the cawpes set out in the memorandum. It provides tmatiusiness
which the company is authorised to carry on ohd tompany is not formed for the purpose of cagyin

business, the objects for which it is establishey tve altered or added to, in accordance with theigions of

section 46 or of Part XV of this Act. Section 46tbé Act prescribes the mode of alteration of thsitess
objects.

4.3 Mode of Alteration of Companies’ Business Objes

By virtue of Section 46(1) of CAMA 2004, a compargn at a meeting of which its notice has been divgn

to all members, (whether or not otherwise entitledsuch notice of meeting), by special resolutitterahe
provisions of its memorandum with respect to thaeitess or objects of the company, provided thanif
application is made to the court in accordance i section for the alteration to be cancelleghall not have
effect except confirmed by the court. Those who osake an application for alteration to the courtb®
cancelled are holders of not less in aggregate tfiapercent of the nominal value of the share ahpit 15
percent of the company’s members if not limited dhares and holders of not less than 15 percenteof t
company’s debenture holders who have not votedvintr of the alteratidn The procedural step to be followed
to alter the business objects is as follows:

a. Board of directors’ resolution proposing the altena (in whole or in part) in the object of the
company.
b. Notice in writing — 21 days is to be given to alembers of the company (even when not entitled to)
and debenture holders secured by floating chaget6(1) & (6).
c. Passing of special resolution for alteration ofeab} s. 46(1)
d. Application (if any) by - s. 46(2)(a)(b)
e Shareholder(s) holding at least 15 percent in namialue of the company's issued share capitabor 1
percent of the company's members for companieBmibéd by shares, but limited by guarantee.
« Debenture holder(s) holding 15 percent of compaaigtsenture entitling them to object.
Application is to be made within 28 days of pasdimg resolution. The court can make an order canirfig the
alteration or cancelit s. 46(4)

! Section 38 and 39 of CAMA.
? Section 46(2), CAMA, CAP C20, LFN 2004.
* Section 46(4), CAMA, CAP C20, LFN 2004.
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e. When upon application, the court confirms the nesoh or otherwise within 15 days, the company is
to deliver to Corporate Affairs Commission.
i. Certified True Copy of the order refusing to comiing the resolution
ii. Certified True Copy of the order confirming the alkeion and a copy of altered memorandum - s.
46(7)(a)(i)(ii)
f.  If no application is made, the company after 28sdalgpsed within 15 days deliver to the commission
copy of resolution passed - s. 46(7)(b). Corpofdfairs Commission can do one of the two things:
1. If satisfied, demand delivery of altered memorandum
2. If not satisfied, give notice in writing of its dson to the company.
An appeal can be made to the Federal High Couthéyerson aggrieved within 21 days of giving tbéae.
Section 46(4) provides for the orders to be madtheyFederal High Court upon application and tmejude: to
cancel the alteratn; confirm the alteration in whole or in part; adjourn proceedings in order that an arrangement
may be made for purchase of the interests of dissenting members; and make or give directions or orders
expedient for facilitating or carrying into effemhy such arrangement. It is instructive to noté testriction of
powers of a company in its alteration has the saroeedure as alteration of its objects.

5.0 Conclusion

It is therefore concluded that the effect of thtra vires doctrine appears to have been considerably wdhittle
down by statutory intervention most especially thenbined provisions of the Companies and Allied tistat
Act as the Act unwittingly allows the companiesvery and modify its business objects by followirgg mules,
carry out incidental transactions via the omniblaige and protect those who transact with the cognja
otherwiseultra vires transactions especially on property dealings widlsallowing companies from evading
their contractual obligations on the basis ofuhiea viresdoctrine.

6.0 Recommendations

It is hereby recommended that a comprehensive mefidrthe attendant enabling legislation for regatathe
operations of Nigerian companies, the CompaniesAdlield Matters Act is desired in order to set tleeord
straight on the controversy surrounding tittea viresdoctrine.

Companies should be prevented from unilaterallgriedyy and modifying their business objects to slidtir
whims and caprice and precluded from evading theluntarily entered contractual obligations on greunds
that the transactions anétra vires

Companies should make integrity and honesty the components of their business operations and tedive
up to their corporate responsibilities whether ot tihe transactions emanated from ultra vires &etigns or
not.

Further and better research is hereby advocatdeéteymine the proper limits of the powers of congaand
their Directors in order to enhance the robustalisse on the power objects in Nigerian corporategmnce.
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