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Abstract 

On 27 September 2016, the United States Congress overrode the presidential veto to pass the Justice Against 

Sponsors of Terrorism Act (JASTA), the culmination of lengthy efforts to facilitate lawsuits by victims of 

terrorism against foreign states and officials supporting terrorism. Until JASTA, under the 'terrorism exception' 

in the US Foreign Sovereign Immunities Act, sovereign immunity could only be denied to foreign states 

officially designated by the USA as sponsors of terrorism at the time or as a result of the terrorist act. JASTA 

extends the scope of the terrorism exception to the jurisdictional immunity of foreign states so as to allow US 

courts to exercise jurisdiction over civil claims regarding injuries, death or damages that occur inside the USA as 

result of a tort, including an act of terrorism committed anywhere by a foreign state or official. The bill has 

generated significant debate within and outside the USA. State or sovereign immunity is a recognised principle 

of customary international law and, for that reason, JASTA has been denounced as potentially violating 

international law and foreign states' sovereignty 
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1- Introduction 

The Justice Act against the sponsors of terrorism universally known as “the JASTA Act”, is a law approved by 

the Congress of the United States, that limits the legal scope of foreign sovereign immunity. 

It allows U.S. citizens to sue foreign states and their claims for civil damages for injuries, death or damage 

caused by terrorist acts.It also permits to the Federal Courts to exercise jurisdiction against the foreign states and 

their representatives if they have supported the acts of international terrorism that caused damage against 

American citizens or their property, regardless of whether the State designated as a state sponsor of terrorism or 

not. 

This law is a violation of the fundamental principle of international law, it also raises international 

responsibility. The following points can explain this: 

 

2- Sovereignty of States in international law: 

Sovereignty in the legal sense is a set of rights and obligations that apply equally to all States, and means that all 

members of the international community are equal before international law, and that was clear in the Charter of 

the United Nations itself. In Article 2/7 of the Charter of the United Nations That “The Organization is based on 

the principle of the sovereign equality of all its Members”. 

The principle of non-interference in the affairs of other States is an important principle of the fundamental 

principles of international law, which derives from the notion of sovereignty. As the international law prohibits 

any State intervention in the internal affairs of another State, as each state is free to choose and develop its 

political, economic, social and cultural system without any interference from the other side. 

The General Assembly of the United Nations issued several resolutions affirming this principle, including 

resolution 2131 on 21 December 1965, entitled "Non-interference in the internal affairs of States and the 

protection of their independence and sovereignty." The resolution included several principles, as the prohibition 

of all forms of interference, and the failure to allow, assist or finance all armed and terrorist activities to change 

the regimes  in another State.2 

The resolution (A/RES/2625) of 24 October 1970, "Declaration of the Principles of International Law 

concerning Friendly Relations and Cooperation among States in accordance with the Charter of the United 

Nations", is one of the most important resolutions of the General Assembly, which contribute greatly to the 

enrichment of international law. The resolution has encompassed the principles of international law concerning 

Friendly Relations and Cooperation among States, in conformity with the principles and purposes of the United 

Nations. This work is part of the valuable achievements made for the international peace and security, the 

development  of equal democratic relations between States.3 

The resolution includes a set of provisions, including: 

The principle that States shall refrain in their international relations from the threat or use of force against 

the territorial integrity or political independence of any State, or in any other manner inconsistent with the 

purposes of the United Nations, 

The principle that States shall settle their international disputes by peaceful means in such a manner that 
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international peace and security and justice are not endangered, 

The duty not to intervene in matters within the domestic jurisdiction of any State, in accordance with the 

Charter, 

The duty of States to co-operate with one another in accordance with the Charter, 

The principle of equal rights and self-determination of peoples, 

The principle of sovereign equality of States, 

The principle that States shall fulfil in good faith the obligations assumed by them in accordance with the 

Charter, 

Accordingly, no State or group of States has the right to intervene, directly or indirectly, for any reason 

whatever, in the internal and external affairs of any other State. 

Consequently, all forms of interference or attempted threats against the personality of the State or against its 

political, economic and cultural elements are in violation of international law.4  

The Organization of American States 5 has followed the principle of "Monroe"6, the principle of non- 

interference, Which The Treaty of Montevideo in 1933 made it a principle for the American continent, and the 

cornerstone for the reorganization of the American system which already achieved by the pact of "bogota"7 in 

30/4/1948. In which the participants approved the charter of the organization of American states. This Charter 

has adopted a basic provision relating to the duty to refrain from interfering in the internal affairs of States as 

referred to in Articles 16.15 of the Charter.8 

 

2-1 JASTA  violate of the principle of Sovereignty: 

The Act “JASTA” (Justice Against Sponsors of Terrorism Act) allows examining issues related to claims cases 

brought against any foreign State about injury or homicide or damage occurring Within the United States, as a 

result of a terrorist act committed anywhere by a State or a foreign official. 

Because of this, a civil claims can be filed against any foreign state or foreign official, in the issues arising 

from international terrorism. JASTA empowers the federal courts to exercise personal jurisdiction and to hold 

anyone who commits such acts, provides assistance, incites or attempts to commit any act of international 

terrorism against any American citizen. Inasmuch as section2, paragraph 6, “Persons, entities, or countries that 

knowingly or recklessly contribute material support or resources, directly or indirectly, to persons or 

organizations that pose a significant risk of committing acts of terrorism that threaten the security of nationals of 

the United States or the national security, foreign policy, or economy of the United States, necessarily direct 

their conduct at the United States, and should reasonably anticipate being brought to court in the United States to 

answer for such activities.” 

As well as article 3 (b) “A foreign state shall not be immune from the jurisdiction of the courts of the United 

States in any case in which money damages are sought against a foreign state for physical injury to person or 

property or death occurring in the United States.” 

Along those lines, the American administration considered all the countries of the world as its own states 

and acted from the position of hegemony, especially the abolition of sovereign immunity that protect the states 

as a entities of civil or criminal cases, which is contrary to the Charter of the United Nations, based on respect 

for the sovereign equality and rights. 

The principle of jurisdictional immunities of States and their property in international law: 

The judicial immunity of States is a fundamental principle of international law, where the State not allowed 

to be subjected to a foreign judiciary. This principle depend upon the legal equality between the fully sovereign 

States, this means that the countries are not subject to the jurisdiction and the courts of a foreign State in their 

actions and deeds because there is a mutual respect for the sovereignty of independent States. 

Moreover, this principle depends on a stable base in international law namely “The inadmissibility of 

interference in the internal affairs of States”, a State could not get a judgment against a State, or their 

representatives and force the state to implement it, Whether in the territory of the State in which the judgment 

was pronounced or even in the territory of the State against which the judgment was pronounced, Because this 

interferes in the internal affairs of the state. 

Customary international law fortifies the sovereignty against judicial proceedings, and perhaps this has led 

Charles Rousseau to say: the basis of the judicial immunity is one of the conditions for the performance of the 

international community and its characteristics, as immunity is necessary to facilitate its work." 

You can see that the principle of jurisdictional immunity of the State has stabilized in the legal and judicial 

relations between States through the enactment of national legislation provides it. particularly the procedure for 

the motion before the national courts of the jurisdictional immunity of States, including the American legislation 

in 1976, English law in 1978 and the Canadian in 1982, And the Australian in 1986. 

Therefore, the States agreed on holding international conventions to organize the jurisdictional immunities 

of States, including the European Convention signed in 1972, and the convention of the Organization of 

American countries in 1983. Moreover, in order to reach to a general international convention, an International 
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Law Commission had studied the subject in 1978. 

This Commission ended to the United Nations Convention on jurisdictional immunities of States and their 

property by decision of the General Assembly of the United Nations No.38/59 in 2 December 2004. Noting in its 

preamble that  the existence of an international convention on this subject would enhance the rule of law and 

legal certainty, particularly in dealings of States with private persons. 

Article II defined the terms used, noting that the “Court” means any organ of a State, however named, 

entitled to exercise judicial functions and expanded the concept of the State to include the State and its various 

organs of government, units of a federal State or political subdivisions of the State, agencies or instrumentalities 

of the State or other entities, to the extent that they are entitled to perform and are actually performing acts in the 

exercise of sovereign authority of the State. 

Article V stipulates that a State enjoy immunity, in respect of itself and its property, from the jurisdiction of 

the courts of another State. 9 

Article VI of the Convention obliges States to refrain from exercising jurisdiction in a proceeding in a case 

before its courts and that its courts determine on their own initiative that the immunity of that other State. 10 

The International Court of Justice (ICJ) considered that Italy had failed to fulfil its obligations toward 

Germany when it allowed a lawsuit aimed at Berlin's claim compensations for the victims of the Nazi crimes. 11 

 

3- JASTA violate the principle of jurisdictional immunity of States 

No doubt that in the American Act JASTA a clear violation of a fundamental international legal rule, it is the 

immunity of States from the foreign jurisdiction. Article 2/6 of the law clarifies that Persons, entities, or 

countries that contribute support to persons or organizations that pose a significant risk that threaten the security 

of nationals of the United States or the national security, foreign policy, or its economy, should reasonably 

anticipate being brought to the American courts to answer for such activities. 12 

As stated in paragraph (b) of article 3 of the law that “A foreign state shall not be immune from the 

jurisdiction of the courts of the United States” 13. 

Thus, under JASTA Act, states will not be able to invoke their immunity judiciary in US courts, and the 

motion of lack of jurisdiction of US courts in the its trial on the lawsuits filed against it by the families and 

relatives of the victims of 11th September, or from some U.S. companies and other institutions that wish to sue 

some of the states, and to obtaining compensation .  

This means that JASTA Act will abolishes the principles and standards in force regarding the judicial 

immunity of States and runs counter all international charters and conventions that laid the foundations of the 

pillars of the principle of immunity. 

The principle of the immunity of State officials from foreign jurisdiction in international law 

In international law, certain holders of high-ranking office in a State, such as the president, the Prime 

Minister and the Minister for Foreign Affairs, and diplomatic and consular personnel, enjoyed immunity both 

civil and criminal from the jurisdiction of other States. 

Vienna Convention and he immunity of the president: 

Vienna Convention did not organize the Diplomatic Relations and the immunity of the presidents but 

organized the permanent missions, 14 because the task of the head of state abroad is usually temporary. Therefore, 

he enjoys legal immunity according to the rules of customary international law15. The Judicial immunity is not 

an exception to the application of the law, but is a procedural exemption only to disable the competent judicial 

authorities in the face of the representatives of foreign States16. 

Immunity has several types, including judicial immunity namely, the non-subordination of persons holding 

legal and functional positions, such as heads of State, heads of government and ministers, as well as those who 

hold diplomatic post in the country where they work, to the law and the regional judiciary for their behavior 

during his stay abroad. 

There should be a difference between his immunity before criminal courts and his judicial immunity before 

civil courts: 

A diplomatic agent shall enjoy immunity from the criminal jurisdiction of the receiving State means that it 

may not be tried for a criminal offense in this state and the maximum that can be done is to consider him as a 

persona non grata, and request from his country to withdraw and prosecute him for acts he has committed in 

violation of the law of the host State. 

It should be noted that in 2002, The International Court of Justice issued a judgment in the case of “Arrest 

Warrant of 11 April 2000” which dealt with the legal study of Belgium's demand for the trial of the Minister for 

Foreign Affairs of the Congo as a perpetrator of crimes against humanity. The International Court of Justice 

decided that the immunity might not be lifted for him because the legal rules that organize the immunity override 

the rules adopted by Belgium in an attempt for his trial 

He shall also enjoy immunity from its civil and administrative jurisdiction, except in the case of: 

A real action relating to private immovable property situated in the territory of the receiving State, unless he 
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holds it on behalf of the sending State for the purposes of the mission; 

An action relating to succession in which the diplomatic agent is involved as executor, administrator, heir or 

legatee as a private person and not on behalf of the sending State; 

An action relating to any professional or commercial activity exercised by the diplomatic agent in the 

receiving State outside his official functions. 

In confirmation of this principle, the Supreme Court of Appeals of the United States of America issued in 

2004 the final judgments in two cases involving President Robert Mugabe, President of Zimbabwe, and Chinese 

former leader Jiang Zemin in which the case was dismissed for lack of jurisdiction for the enjoyment of judicial 

immunity according to article 31 of the Vienna Convention on the Law of Treaties (VCLT). 17 

 

3-1 JASTA violated the principle of immunity of State officials from foreign jurisdiction: 

There is a grate violation of the basic legal rule "Immunity of State officials from foreign jurisdiction", in the 

American Act “JASTA”, where the law allows for cases involving "claims against any foreign State in respect of 

injury, death or damage occurring within the United States as a result of A terrorist committed anywhere by a 

State or a foreign official ".18 

Therefore, a civil suit can be brought against any foreign state or foreign official in the aforementioned 

issues arising from international terrorism, where JASTA empowers the federal courts to exercise personal 

jurisdiction and to hold responsible any person committing such acts, or provide assistance or incites or attempts 

to commit any of the acts of international terrorism against any US citizen. 

 

4- JASTA raises international responsibility against the United States: 

The State, with its sovereignty over its territory, has the authority to issue various legislation and laws within the 

limits of its domestic legal system. However, the State is responsible for the acts of its legislative authority in 

three cases: 

The first case: If it failed or abstained from issuing a law necessary for the fulfillment of its international 

obligations, if the application of the State to its international obligations requires the enactment of legislation. 

For example, the Alabama claims of the United States of America against Britain, which the arbitration 

court has adjudicated it in Geneva in 1872.19  

The second case: the case of the omission of the repeal of the legislation is contrary to the international 

obligations. 

The Third case: The Case of legislation incompatible with international obligations. 

As is the case if the legislative authority issued a law to disarm foreign ownership without granted 

compensation. This confirmed in the judgment of the International Court of Justice in 1952 in the case of the 

Anglo-Iranian Oil company. 20 

The opinion of the Judge Lery carnéro in that same case was different, he said: “The laws of insurance, 

sometimes not conducive to the attention of international law, but international law means with it within the 

scope of international responsibility for acts arising from legislative responsibility and which Which requires the 

payment of equitable compensation for the foreign capital that has been nationalized. This compensation is 

governed by the rules of international law governing international cooperation in the economic and financial 

fields. What should be noted here that the responsibility of the State in such cases do not result from the mere 

issuance of legislation, but also on the implementation of its occurrence, and the damage as a result of this 

implementation. The State's responsibility for the acts of its legislative authority is that the State is obliged to 

bring its domestic legislation into conformity with international law, and it may not rely on its national 

constitution or legislation to dispose of its international obligations. 

In the history of international relations, the JASTA Act is the first violation of the Vienna Convention on 

the Law of Treaties of 1969, the Vienna Conventions on Diplomatic Relations of 1961 and the Vienna 

conventions on consular relations of 1963, which did not allow any foreign courts to prosecute another State. 

Which makes the JASTA Act a blatant violation of international law in addition to the flagrant inconsistency 

with the convention of the United States, signed with the United Nations in 2004, regarding the immunity of 

States and Their Property in 2004, which is the continuation of previous conventions in this regard. 

Also, JASTA Act exceed also the international legitimacy of human rights, which prohibits the extension of 

the crime to its non-perpetrators. Crime and punishment are the personal responsibility of those who committed 

the unlawful actions. accordingly, the State as an entity  may not be held any criminal responsibility on the 

pretext that one of its citizens committed an offense. Therefore, lack of jurisdiction of US courts can be sued on 

the basis of JASTA oppose with the rules of international law and the Vienna Convention on the sovereign 

immunity of the United States itself.  

 

5- Conclusion 

The research concluded with a number of results and recommendations: 
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First: Results 

1. The JASTA Act is a violation of the international conventions. 

2. The JASTA Act is a clear violation of the sovereignty of States. 

3. The JASTA Act raises international responsibility. 

Second: Recommendations 

1. American courts must refuse the cases brought before it under the JASTA Act in pursuance of the 

principle of the immunity of the judicial state of states and official persons. 

2. Report on the responsibility of the United States for the issuance of legislation contrary to its 

international obligations. 

3. Cancellation of the JASTA Act. 
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