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Abstract
Mining and forestry must be protected for the sakbenefit of the people. The protection of it d@seen in
some regulation such as in Article 33 (3) of thd3 €onstitution of the Republic of Indonesia, tlviNo. 11
Year 1967 concerning Basic Provisions of Mining bagn replaced to the Law No. 4 Year 2009 concgrnin
Mineral Mining and Coal, the Law No. 41 year 19@cerning Forestry, the Law No 32 Year 2009 coriogrn
Protection and Management Environment, the Law28oYear 2014 concerning the Regional Governmenmt, an
the Government Regulation No. 25 Year 2000 conogr@overnment and Province Authority as Autonomous
Region. This research is categorized as empirgcallIresearch or non-doctrinal legal researctsdsa juridical
socio-cultural approach. It is conducted in thevitrte of Papua, primarily Jayapura, Kerom, SarmimMa,
and Nabire Regency. Mineral mining and coals arenemewable natural resources and they are natwsmlth
that are controlled by the state for the greatestfit of the people. Control upon mines by théesmconducted
by the government and/or regional government. Gawent has the authority to determine the amount of
production of every commodity per year in each proe. The connection of authority between Central
Government and Regional Government often overlapsdiction in terms of their policies. To deal isuch
overlapping law icluding overlapping between thevldo. 21 Year 2001 concerning Special Autonomous of
Papua and the Law No. 4 Year 2009 Governor of p&yagassued the Governor Regulation No. 41 Yeaf 201
concerning Mineral, Metals, and Coal Mining Busiés counterbalance the licensing act and minextral
resources management even though eventually sgakation is not admitted by the central governménthe
context of foresty, Licensing issues and autharitidated with forest are regulated by the cermgoalernment.
The central government has not provided a roonegional government, and only a particular groupedple
with sufficient capital that could obtain licensfter reform era, there are not any Regional Offinethe
province because currently it is handled in FoyeBepartment directly or Governor.
Keywords. Connection of Authority, Central Government, Regil Governemnt, Mining and Forestry

1. Introduction

Article 33 (3) of the 1945 Constitution of the Répa of Indonesia is a constitutional basis thatrested “the
land, the waters, and the natural resources withall be under the power of the state and shalldeel to the
greatest benefit of the people.” Therefore, art®3e(3) is an elaboration of the noble vision andsion that
belongs to the founders of the nation that wistmsall natural resources management should beher t
Indonesian people’s greatest benefit. Natural nessumanagement are expected to provide berféfits:
elevating the people’s prosperity; in providing teiion and guarantee towards the rights of thelgeand in
preventing actions from any parties that will cthe people’s chances or losing their rights to ghije natural
resources.

Many regions believe that having natural resounzgs directly lead to people’s prosperity. Even titothere
are many instances in which a region consideretadh in natural resources turns out to be impistied. The
natural resource curse happens when a countrytéslgvith an enormous amount of natural wealthhmate a
low level of prosperity for the people. This is@ilshat happens in Indonesia as the country is Kehyin terms
of mining natural resources but is unable to preypdosperity for Indonesian people.

Since Indonesia obtained independence on Augut19a5, Indonesian mining law is a product thatlefs
behind by the Dutch government, calledlische Mijnwet.lt is still applied with several amendments and
addition adjusted with the Indonesian independgreed. It was only on the year of 1959 that theegonment

of Indonesia started to have significant amendmémtdndische Mijwetespecially articles concerning the
mining rights. The basic legal consideration oftlaw is that with the existence of private ownednpanies
that have been spreading all over Indonesia in lwtfits private owned companies is also grantednmginights
by thelndische Mijwet

See Article 33 The 1945 Constitution of the Repubfitndonesia.
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In 1960 in the event of preparing the new mining,l&overnment Regulation in Lieu of Law (PERPPU) Rd
years 1960 concerning mining activities was appligae legal basis for PERPPU is that minerals iroeér
Indonesian sovereign territory shall be used fer dheatest benefit of the people collectively amtividually.
Aside from that, the minerals have an important mm&aas an element of development in various incaist
sectors and as required raw materials. It is fortoeckplacendische Mijnwefas it can no longer be used as a
basis to achieve the dreams of Indonesia and ratinterest development viewed from political anchtegic
socio-economic perspective. Generally the coresidédt are:

1. Control over minerals that is located under andvabdodonesian territory or other minerals contblle

by the government of Indonesia for national inteeesl prosperity and is a national wealth;
2. Division of minerals into several categories bagedhe value of the mineral, i.e. strategic groufa|
group, and another that is not included withinghevious two groups.;
The nature of mining companies which basically $théwe conducted by the country;
4. Definition of concessions (permission to open aingjiiand) is revoked, while the authority to conduc
a mining business is given based on mining condmudt
5. The existence of a transitioning rule in facingttegulation.

w

Mining law in the new order era is the Law No. 1&aY 1967 concerning Basic Provisions of Miningthis

Law, the authority of mining activities was domieatby foreign a company that was given in the fafm
working contract, with 35 years of contract andSayBar contract extension. It means that the wgrkiontract
would be 60 years of contract in total. If it isedy studied further, the content of the Law istraistic in

nature. Therefore, it does not give authoritieth®region for making their own decision. With #wdstence of
reform demands in all sectors including mining sgcthe Law No. 11 Year 1967 then was replaced thith
Law No.4 year 2009 concerning Mineral Mining andaCoThe Law No.4 year 2009 is to face the chakeafy
strategic environment and globalization influenbattpushes for democratization, regional autonomynan
rights, living environment, information technolodgvelopment, intellectual property rights, and dieenand of
private and the people’s role, especially in thetext of granting permissioris.

Leaving from the bad mining natural resources at dge of new order where the control of minerals wa
conducted by the state in accordance with articteelLaw No. 11 Year 1967, it tends to ignore poag
region including the community and is more capitéérest oriented. Currently, in the reform era #xistence

of the Law No. 4 Year 2009 gives hoping for thetoolnof minerals and coal by the state that isiedrout by
government and/or regional government in accordaviteArticle 4 the Law No. 4 YedrHowever, the reality
has not changed and even caused a new problem weh&ltonflict between companies and the community,
and/or conflicts between customary law society seglonal government. One of the examples can be isee
the case of PT. Citra Palu Mineral (CPM) in Pabolalu Timur, Palu City, Central Sulawesi.

The Law No. 4 Year 2009 is a consequence of chgngiwvironment dynamics including the implementatién
regional autonomy as stipulated in the Law No. 232014 concerning Regional Government where the
Regional Government has been given a bigger rokoirducting development in the regibfihe role of the
Regional Government is then emphasized in the Gowent Regulation No. 25 Year 2000 concerning
Government and Province Authority. The intentiontted Government Regulation is to push democratinati
regional autonomy, human rights, living environmeimicreasing private and society’s role, and cregti
prosperity for the people.

The implementation of The Law No. 4 Year 2009 sitregt the regional government has been given aebigg
portion to conduct regulation, management, and rsigien function towards management and utilizatafn
natural resources in its region, including econgreicial, and living environment development aspethe
regulation function is also explained in Articlead 8 of the Law No. 5 Year 1960 concerning Agraiasic
Provision.

1See http://iwww.gultomlawconsultants.com/sejarahdmupertambangan-di-indonesia/#

2See Article 4 the Law No. 4 Year 2009 concerningdfal Mining and Coal.

3See the Law No 32 Year 2009 concerning ProtectimhManagement Environment.

4See General Explanation of the Government Regul&imn25 Year 2000 concerning Government and Previkathority
as Autonomous Region.
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Authority of allocation, utilization, supply, maémiance, people’s connection with the land, waterspace, as
well as legal relations between the people is foiea® the greatest benefit for the people in thesseof
happiness, prosperity, and independence, soveré&gm,and prosperousRegulation for management and
utilization of mining natural resources is requiremt only to keep the amount of natural resourcedable, but
also to provide legal certainty guarantee in cotidgamining business in accordance with the provisiunder
Article 3 (f) of The Law No. 4 Year 2009 and amtich7-48 the Government Regulation No. 23 Year 2010
concerning Implementation of Mining Business Adtas?

Regulation concerning mining activities is a legainciple that regulates the state’s authority ianaging
minerals and relationship between state and thpleew legal body in managing and utilizing the erals. The
role of the government is not only to have thetsgi® authority function in regulating mining maeagent
including the regulations and managing mining bessnoperated by State Owned Companies and Regional
Government Owned Companies, but also is to coralsapervisory function related with managementiaiase
of business permission, and living environment ngangent to prevent pollution and environment damages

On the other hand, in the event of achieving thte& idea and purpose as entrusted within Ar88€3) of the
1945 Constitution of the Republic of Indonesia, imjncompanies are also required to conduct socidl a
environmental responsibilities. Article 95, 106,71@nd 108 of the Law No. 4 Year 2009 stipulatemganies’
obligation (owner of mining companies) to condudeaelopment and empowerment of socfefye obligation
of a corporate social responsibility is viewed gsaat of relationship configuration between theibess world
and the society. The social responsibility of a pany is having a conceptual formulation that isrelenging
in accordance with the development of the worldlitsAt first and for a very long time, the busisesorld has
probably never thought about social responsibilityis is because the classic proportionate thesfprnulated
by Adam Smith in which the duty of a corporatiommsrely to generate profit. He states that “they @hlty of
the corporation is to make profit'The main motivation of every companies or indusirybusiness is to
increase profit. The ideology of “the only duty thie corporation is to make profit” held by corpaas is
starting to change slowly with the emerging collexztawareness that the business world continuoistesice
will not happen without an appropriate support fretakeholders such as manager, consumers, labdr, an
society. The point of this perspective is that thesiness world will not prosper if the stakeholdars not
prosperous as wellCompanies does not only have economic respongititiwards the stakeholders, i.e.
making profit and alleviating stock price or legalsponsibility to the government, such as tax pagme
qualifying Environmental Damages Analysis documeaisl other provisions. Therefore, if the compartghes
to exist and acceptable, a social responsibilitgtalso be included.

In the context of regulation, management, and sigien towards mining activities management for sh&e of
realizing people’s prosperity, mining product ismaged by business entity generally and sepecialtgign
Investment Company has generated more profit ®icdmpany instead of increasing prosperity forpbeple.
For instance, in Papua region known for an enornammsunt of gold mine but most of the locals aratvin
impoverished condition. Minerals products such@sper and gold are managed by PT. Freeport whict ofo
the stocks approximately 90% are owned by Amergiant company, namely PT. Freeport Mc Moran Copper
& Gold Inc., Meanwhile the stocks owned by Indomesgovernment is only 1094\egotiation to extend the
contract between Indonesian government and PT pBreéndonesia eventually arrived at the conclusioet
Indonesian government will then own 51% of the canips’ stock and that the contract will be extendedl
2041.

1See Regional Representative Council of the Republindzfnesia and Faculty of Law Haluoleo Universit§1@, Analysis
study of Connection Between Central and Regional Gowent on Sharing Results to Mining Natural Resesirc
Management in Southeast Sulawesi

2See Article 3 (f) the Law Number 4 Year 2009 conagg Mineral Mining and Coal.

3Adjat SudrajatThe Importance of Corporate Social Responsibilf@SR) in Mining Activitiekttp://www/bataviase.co.ig/
last accessed on Septemb82D11.

4Sofyan Djalil, Theoretical and Practical Context of Corporate So&asponsibilityEconomic Reformation Journal Vol. 4
Number 1, January-December 2003, p. 4.

®Eddie RiyadiBusiness Responsibilities Towards Human Ridttts;//www.elsam.or.idacessed on January™$017.

Syusuf Wibisono, 2007Dissecting the Concept and Application of CER, Ashkaf Media Grafika, Surabaya, p. 23. See
also, Daud Silalahi, 200Fustainable Development In Management Context @irguProtection) of Natural Resources
Based on Socio-Economic Developme@aper, p. 3.

"See Bambang Setiawan, Harian Kompas, OctolBpass, p.1.
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The management of mining activities has alwaystetkan issue of environment dynamics and sociaficts
including the implementation of regional autonoroyréturn the authority of managing resources tostia¢e
constitutionally as stipulated in article 4 the Lhlw. 4 Year 2009. The Law attempts to provide a gewal for
mining policy to accommodate the national inte@stciple, benefits for the people, insurance dfibess, and
good mining practicé.

Decentralization and development based on locadloms has become one of the main alternatives tacepl
centralization and uniformity in the past. Suchuséas been stipulated in the amendment of 1945tifdion
of the Republic of Indonesia, Article 28 | (3) whiensures cultural identity and traditional peapleght in
accordance with development of ages and timesaftiede has two important elements; the first igt@arantee
recognition and respect towards customary societltheir traditional rights, and the second is ¢maern to
delimitation issue. This means that such right$ eghtinue to exist as long as the cultural socgil lives and
the values they held are consistent with the deweént of society in general and Republic of Indames
principle, which will then be regulated in law. Batlements will become the foundation to deternchiterions
of customary society.

Customary society’s rights are regulated in the INaw 41 Year 1999 concerning Forestry. The Law gaeces
the existence of customary law society as stipdl@tearticle 4 point (6) of the law. The articlépsilates that
“Customary forest is a state’s forest located i térritory of customary law society”. Unfortunateit has not
given any recognition towards collective rights émistomary law society upon the natural resourceatéd in
their territory. The existence of customary forissstill considered as state’s forest as furtherear@mphasized
in Article 5 point (2) the Law No. 41 Year 1999. & frticle states that “State’s forest as mentidnesub-
section 1 (a), may also be customary forest”; &ad tState’s forest is a forest that is locatedadand that are
not bound to any land rights” (article 1 point (4)nlike the previous law which emphasizes the tagbf
customary law society with their relations to naturesources management according to identity attdral
characteristic, the Law No. 32 Year 2004 concerrragional Government focuses more on emphasiziag th
rights of customary law society in managing theungolitical and government system in accordandh ieical
law provisions. Prosperity as mentioned previoisigupported by natural resources i.e. forest ressu

Forest as one of the natural resources is a cdpitatational development which is supposed to tiezed
realistically for the life of country, including elogical benefits, social, cultural, and economi@aibalanced and
dynamic manner. In its role as one of the deterntifiactor of life, forest has provided benefits foankind,
therefore the existence of natural resources tieatauable must be preserved, as forest hastagtraole as a
balancing element for global environment. Thereféoeest management must be conducted carefulig. bt
only standing for the interest of the people arothma forest, but also for the interest of every horbeings.
Forest as capital for national development hasctuabbenefit for life of the country, ecologicarefits, social,
cultural, and economic in a balanced and dynamicraa

Forest utilization by the state until this pointedopresumably not provided to protect Papuan custotaw
society. Several land issue in Papua is stronglieve to happen because the lack of protectioratdsy
customary law society for a certain forest tergitddther issues are also contributed to the summcof lack of
protection towards customary law concerning pradecand training of customary law society towaroiest.

In the context of protection, utilization, and prestion of forest referred to the existing law$, farest
resources must be used for the sake of economielafmwent of customary law society. Therefore, fores
utilization for national interest is divided intbree classifications, which are conservative forpsbduction
forest, and forestry crofstrom the three types of forest mentioned, consieesdorest is the one that needs to
be preserved. However, in reality, it shows th& tamage towards such forest is significantly takiace
either production forest and forestry crops or eovative forest.

In Article 12 of the Law No. 23 Year 2014, foressgctor is categorized as government affairs otgoent
choice. Spatial planning and environment are caizgg as obligatory government affairs. Article stipulates
that the forestry is divided into central governmand regional government with the exception oefbmpark
management become the authority of Regency/Mudigipgernment. In relations with forest and landtipa
business, the Law No. 4 Year 2009 stipulates thaing activities could not be held in restrictecg#s before

'Robert Endi Jaweng, Decentralization and Regionabarny Review, Mineral Mining and Coal Law: Crucial nbas,
questions, Regional Autonomy Conduct Stabilizatiom@iitte, http://www.kppod.orgAccessed on January'28017.
’See Porkas Sagaldlanaging Indonesian Forestry Lankhdonesian Obor Foundation, Jakarta, 1994.
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obtaining permissions from government institutioraccordance with statutory provision. Article 124 states
that mining activities business can be done taiotstl area to do mining activities business inoadance with
the provision. In accordance with the applied psmris concerning the Regional Government, forest
management affair in operational nature is handeer do Province level of Regional Government and
Municipal/Regency level of Regional Government, leforest management in nature (macro) is regulbted
the Central Government. Such principle is justifeesl a decentralization principle in forestry secod is a
manifestation of regional autonomy.

Regional Autonomy is a decentralization of authotiiat is more extensive towards regional goverrimen
Special autonomy itself is regional autonomy wigledal authority that is more extensive than annamy
regional autonomy. Special autonomy for Papuaipslated in the Law No. 21 Year 2001 basically imare
extensive autonomy to the province and the pedpRapua to regulate them under the jurisdictiofRepublic
of Indonesia. More extensive authority means biggsponsibilities for the province and the peogl@apua as
well, in order for them to conduct governance syster the greatest benefit of the people in Papua part of
Indonesian people in accordance with statutory ipion. Authority in forestry sector is an attemptgosition
the region as a forest naturally resource manageba@sed on cultural and historical background effibople in
that area. Therefore, decentralization of authaidty not only be seen as a concept to equalizeoatorsectors,
but also as an attempt to achieve people’s praggarmanaging mining natural resources and foregtapuan
province. The focus of this paper is to see theneotion of authority between the central and ttggoreal
government in managing mining and forest in Papua.

2. Research Method
This research is categorized as empirical lega@areh or non-doctrinal legal research. It usegidigal socio-
cultural approach. It is conducted in the ProvieéePapua, primarily Jayapura, Kerom, Sarmi, Mimikad
Nabire Regency. The consideration of choosing thmatlons is those research sites have mining ratura
resources potential and very productive forest. Pbpulation of this research is all relevant partigith
management of mining natural resources and fofé&t.sample is a representative part of the populatnd is
selected using “purposive samplieds follows:

a. Officials from Department of Mining and Forestryfépua Province, respectively four people;

b. Two officials from Department of Mining and Forgstin Regency Level;

c. 5 representative from NGO;

d. 4 people of Customary Law Society; and

e. 3 people of Business entities in mining and foxeséctor.
Data is analysed to uskescriptive analysis techniqueBhe analysis focuses on current issues that avaldo
nature. The data will be arranged, explained, anadyaed.

3. Connection of Authority Between Central Gover nment and Regional Government in Managing

Mining and Forest in Papua Province Based on the Principle of Justice
Mining resources management and forestry in Indankeas been done far before Indonesia’s indeperdenc
Mining activities started from Indian and the ClieeThey mined gold and silver, especially arouraisland
of Sumatera and Kalimantan. Former mining active®fshowed that mining activities had been goingimce
a very long time and even then had become the migiridelines for the European hundreds of yeaes 1athe
presence of Dutch colonization caused the ememgjirigrmal law for the country. The formal law usfed the
first time by Dutch was callethdische Mijnwetl899. All activities from the European capital @rraims to
control of mineral resources in Indonesia (at ihgetindische Mijnwetwas created) happened only ten years
after. Therefore, the creation &fijnnordinantie (Mining Ordinance) was conducted in 1907 and 1918.
Indonesian Mining Association Data on 1999 and ieddan Mining Expert Union on 2005 showed that gold
and tin are the minerals whose have a long historindonesia. Other minerals such as nickel, bawdnhd
copper have just started to be capitalized sederddes agb.

TAmirudin and Zainal Asikin, 2010ntroduction to Legal Research Methdgtafindo, Jakarta, p.196.

25petaryo Sigit, 199History and Policy of Indonesian Mining Developméntionesian Mining Association, Jakarta, p. 66.
30Otong Rosadi, 2012Mlining and Forestry from the perspective of PaniegsiLegal DreamsDialect of Law and Social
21]ustice Thafa Media, Yogyakarta, p.28.

Ibid
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At the beginning of independence, mining regulatwas still based otndische Mijnwet which during its
development was then replaced by the GovernmentiRt@on in lieu of law No. 37 Year 1960 concerning
Mining and the Government Regulation in Lieu of L&encerning Oil and Gas MinirigThe regulation was
born because there was a resistance from “Mr. Télddo Hassan motion” which urged the governmeribtm
a State Commission for Mining Business to addressstsue of mining with the duty to:

a. Prepare draft law for Indonesian mining activitieat suits the current situation;

b. Look for core ideas for the government concernimgrhining status in Indonesia; and

c. Make suggestions and recommendations concerniniggras the source of state’s reveRue.

With such motion present, state committee was tblesue Mining Law at the beginning of 1952, whighs
the Law No. 10 Year 1959 concerning the revocatibklining Rights. The consequence of issuance efidkw
is several rights or mining permissions are andulléhe annulled mining rights are all rights werarnged prior
to 1949. Thus, a lot of mining companies ownedDgch private entities were nationalizé@io manage the
nationalized companies, Indonesian government tfmed “Mining Industry Supervisory Body” in
accordance with the first Ministerial Decree Numbe#a/M.P/1060. The companies are then categoriztedlie
Basic Industrial Department and Miries.

The history of mining regulation as mentioned abawdicates that State clearly dominates the reiuiat
management, and supervision towards the developofentineral potentials in Indonesian territory. the
beginning of independence, society does demandséoe dominant role coming from the state throuegel
instruments (statutory provisions) made by the gowent. This is due to none other than the persmecf
state officials that business run by the stathasright attempt to manifest the regulation comsistithin Article

33 of the 1945 Constitution of the Republic of Indsia. Aside from the dominating role of state danewly
independent state in the context of keeping th@mailt unity takes place because mining activitigersects
with vital and strategic issues for the continuitfy the country and in the attempt of realizing ansaof
independenc@Article 33 of 1945 Constitution of the Republic mfdonesia entrusted the control of natural
resources by the state for the prosperity of theplge Nevertheless, there are several ideas abmwttb
implement the dream. Proponents of the dream stgpploe utilization of mining and coals sector tdhamce
domestic industrial sector has the argument thiédmeal industry still requires to obtain supportrafv material
availability in the proportionate amount and affate price’ When the government created the Government
Regulation in Lieu of Law which then becomes thevlldo. 37 Year 1960 concerning mining which at thms
time ends the age trfidische Mijnwetl899.Indische Mijnweis no longer relevant with national interest.

During the transition of Old Order to New Ordere thistory of regulation and business activities amding
activities also undergone a transition. Such ttarsivas initiated by MPRS Decree Number XXIII/MPRS66
concerning Renewal of Economic Based Policy, Mayetnd Development. After the mandate from theelec
was given, the Law No. 11 Year 1967 was then cdedteorder to accelerate a national economic agreént
while still holding the value of the 1945 Constitutt of Republic of Indonesia, it was consideredé¢onecessary
to revoke the Government Regulation In Lieu of L&®. 37 Year 1960 concerning Mining Activities
(government gazette year 1960 number 119) andrédaced it with the new Mining Law that is moretable
with the conditions as of that moment, which is tteev No. 11 Year 1967 concerning Basic Provisiohs o
Mining that consist of 12 chapters and 37 artickesained into force until Decembéef'2967.

According to Salim H§ the Law No. 11 Year 1967 concerning Basic Provisiof Mining does not contain any
explicit mining legal principles. Observing the stemt changes of environment that is ever-changsngplitical
and legal development happens, including the imptgation of regional autonomy, the Law No. 11 Y867
concerning Basic Provisions of Mining as a basienftation for mining activities as it was violatechgtically
and juridical. Considering that fact, accordingMurar Saleng, the Law No. 11 Year 1967 is considléoebe no

!1bid, p. 34.
2Abrar Saleng, 200Mining Law, Ull Press, Yogyakarta, p. 68.
*0Otong Rosadigp cit, p. 35.

“Ibid, p.36

®Ibid,p. 37.

®Rafki RahmatMineral Mining and Coal Law Development with the tstise of Law Number 4 Year 2009 concerning
Mineral Mining and Coal

(http://www.academia.edu/7756513/PERKEMBANGAN HUKUM PERTAMBANGAN MINERAL DAN BATUBAR
A TERKAIT DENGAN LAHIRNYA UNDANG UNDANG NOMOR 4 YEAR 2009 TENTANG PERTAMBANG
AN MINERAL DAN BATUBARA Oleh Rafki_Rahmat).

’Salim HS, 2014Mining Law in IndonesiaPT. Raja Grafindo Persada, Jakartaed, p. 11.
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longer relevant with the reform era and regionabaomy. Due to this issue, it is necessary to re\ige Law
No. 11 Year 1967.

The perspective as stated above is in line withtwias been expressed by Frits James BoS&ggretary of
Papua Province Mining Department. He states thatstirit of regional autonomy for Papua Provinceais
regulation to provide a new hope in terms of minmgnagement that is centralized in nature. Therakzed
makes regional government as a mere spectator mngnimanagement all this time. Therefore, the
implementation of the Law No. 11 Year 1967 needbeaevoked. According to Otong Rosadhe long term
policy of New Order economic development with thégulation will give impact towards the creation of
economic disparity between regional economy, digpaetween revenues among civilians, and even dama
upon environments and other natural resources ddnasia. The option to focus on economic developmen
creates social injustices in the middle of the esigciln this context then, the Law No. 11 Year 19@@ds to be
replaced with a new mining law for the prosperityrmonesian people.

In managing mining activities that is regulatediitticle 4 the Law No. 4 Year 2009 stipulates thanenals and
coals as non-renewable natural resources is natimslth that is controlled by the state for theajest benefit
of the people. Control upon mines by the stateoisdacted by the government and/or regional govenhime
Prioritizing national interest could be done witbntrolling the production and export. Governmens liae
authority to determine the amount of productioreeéry commaodity per year in each province. Theeftor
the sake of this interest, regional government raastply with the production amount determined kg ¢entral
government.

Before the implementation of the Law No. 22 Yea®49%oncerning Regional Government, the authority to
manage mining natural resources is central govemhnieis is due to the governmental system, prothe
implementation of the Law No. 22 Year 1999 is calized in nature, which means that all businessedlwith
mining activities, contract, and agreement of owhgr of coal mining activities and other miningieities. The
only government official authorized to permit suabt is the Minister of Energy and Mineral Resources
However, since the implementation of the Law No.Y2ar 1999, the authority has been given to regiona
government (province, Regency, and Municipal) amsht@l Government in accordance with their autlorit
which is then replaced with the Law No. 32 Year4£@06ncerning Regional Government. Implementatiotisf
laws are viewed as unsuitable with reformationispind therefore needs to be replaced, as statédnvhe
preamble, to the Law No. 23 Year 2014 concerningiét®al Government. It is expected that the condiict
Regional Government can be arranged in such a wacdtelerate the realization of the people’'s pragpe
through development of services, trainings, antigpation of the people, and also the developnaémégional
competitiveness while considering the principlelemocracy, equality, and local wisdom of a regiatiiw the
Indonesian Republic system.

Marinex Bangaling the Head of Exploration Division of Mining Depawnt of for Papua Province, explains
that basically the essence of regional autonomip ifix the prosperity of the people that is martéelsby
conducting an activity or making adjustment that auditable with the will and interest of the peopiat
becomes the part of authority based on the statytmvision. Articles within the Law No. 5 Year 1B6for
instance, do not reflect the meaning within theaptble. The preamble states that “Forest is a gifnfGod as
natural wealth that serves a multipurpose bengdit is absolute that is needed by mankind allithe &and shall
be utilized for the greatest benefit of the pedpla preserving manner”. If, looking at the cons&di®n point (a)
and (b), it will find two definitions of justice, lnich are justice for the future generation andadguaitice for the
prosperity of the peopfe.

Statutory provisions as the derivative of the Lawa. N Year 1967 pushes away the benefit of Indonesigest
management for the greatest benefit of the pedeals around the forest does not prosper, instieay are
cornered in conducting the forest development sedtocals around the forest are referred to assfore
encroachers. The conflict arising between forestraathers and companies or the government (central,
regional, and State Owned Enterprises) has alwatythp locals in a weaker position. This circumetaoreates

the disparity between local communities, busineg#ies, and the government. The disparity in tucnsates

*Abrar Saleng, 2013apita Selekta of Natural Resourc&embumi Publishing, Makassar, p. 65.
2Interview with Frits James Boray (Secretary of PapReovince Mining Department) on August®2017.
0tong Rosadiop cit, p. 41.

“Interview with Marinex Bangalino (Exploration StdfMining Department, Papua Province), August' 2817.
®0Otong Rosadigp cit, p. 108.

176



Journal of Law, Policy and Globalization www.iiste.org
ISSN 2224-3240 (Paper) ISSN 2224-3259 (Online) s.l_.;lj
Vol.69, 2018 IIS E

social injustices.According to Ade IrawafAHead of Forestry Training Division for Forestry ietment in
Papua, the arise of vertical conflicts betweenamsry law society as land owner of the forest anzomtal
conflict with business entities is inevitable. Tlésbecause the Law No. 5 Year 1967 does not peositly
benefits to the customary law society as the owafid¢he forest. The implementation of the regulatiostead
pushes further the customary law society from peasp

According Otong Rosadithe Law No. 5 Year 1967 is viewed as not enougiprtvide legal basis for the
development of forest building. Therefore, it beesnthe legal basis for the replacement of it withea law,
which is the Law No. 41 Year 1999 concerning Fayefhilosophically, the new Forestry Law is mopedfic
to state the word “justice” or the phrase “sodistice” which then makes the word and phrase dafigdgustice”
in line with the meaning and the context and wtian of forest, i.e. “for the upcoming generatidgn”alleviate
prosperity of the people. Article 2 of the Law N&l Year 1999 contains the provision that every dye
activities shall be based on the principle of bi#sefnd preservation, citizenship, justice, collemtess,
transparency, and alignment. The citizenship adi@éatoveness principles in Article 2 of the Law Ngl Year

1999 provides an explanation for each principlednducting any forest-related activities:

- Forest-related activities based on citizenshipjastice. It is meant in order to every conduct ctfaties in
the forest must provide an opportunity that is éfmmall people in the country in accordance wihikir
capacity. Therefore, in giving authority of managewnor utilization, practice of monopoly, monopspny
oligopoly, and oligopsoni practices must be pregent

- Forest-related activities shall be based on calleness. It is meant in order to every conductotifvéies in
the forest applies the business pattern that lsatole in nature in order to create relevanceiatet-
dependence that is synergistic in nature, betweepéople and State Owned Enterprises or Regional
Government Owned Enterprises, in the event of smaliness, intermediate, and union.

Such principles as stated above are coherent witiclé& 67 (1) of the Law No. 41 Year 1999. Theichet

indicates that the customary law society as lonieg exist and recognized, then has the right to:

a. Harvest any forest products to fulfill their daigeds;

b. Manage the forest in accordance with their custgriaaw as long as it does not contradict the natitawa,
and

c. Access to training in attempt to increase theispasity.

Article 67 (2) of the Law No. 41 Year 1999 furttstipulates that inauguration related with the texise and the
extinction of customary law society mentioned oh-saction (1) is ruled by regional law. Article @) of the
Law No. 41 Year 1999 mentions that customary laeietg’s existence is recognized if according to rbality,
they fulfill these criterion$:

a. The people are still in the form of a whole comnbyni

b. There is an institution in the form of governance;

c. There is a clear customary territory;

d. There are legal instruments, especially customéalygrocedures; and

e. There is still a process of harvesting forest potsito fulfill their daily needs

In relations to the permission for forestry resesrmanagement, according to Otong Rdsaldé preambles in
Government Rule In Lieu of Law No. 1 Year 2004 camming Amandement of Law No. 41 Year 1999 does not
regulate about the conduct of licensing or miniggeament that already existed prior to the impleatém of

the Law No. 41 Year 1999. Such condition accordinghe preambles creates legal uncertainty in rginin
business in the forest region for investors thaeaaly obtain their license or agreement before the
implementation of said law, therefore it could glabe government into a difficult position in dey@hg the
investment climate.

Ybid.

2Interviewed on August 252017.
3Ibid.

40Otong Rosadiop cit, p.134.
®Ibid.
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1. Mining Natural Resources Management in Papua
The 1945 Constitution of the Republic of Indondsis entrusted a form of regional governrhémit has the
duty to control and independently manage their affairs in accordance with autonomy principle anel duty
of assistancé.However, such mandate of regional government titodecentralization policy within the
practical implementation is not easy. The diffeemt geographical and demographical condition cazse
many problems in the implementation of regionalbaaotmy. As an example, the creation of the Law Nb. 2
Year 2001 which was then changed with the Law N®.Yar 2008 concerning the Implementation of
Government Rule in Lieu of Law No. 1 Year 2008 amming Amandement of the Law No. 21 Year 2001
concerning Special Autonomy for Papua Province bemoa Law.

Regional Autonomy is meant to provide authority digtretion that are more extensive for regionalegpment
leaders in regulating and conducting their regigmlernment business including authority of manggiatural
resources in their respective region in order levate the prosperity of the people. The Law Nd.Yzar 2004
provides an extensive authority to regulate andagartheir own affairs. Article 2 subsection (4) &bylof The
Law No. 32 Year 2004 explains that regional goveenmin conducting their governmental affairs has a
relationship with the central government and wtiik bther regional government, and the relationshgant
includes authority, monetary, general services, @itidation of natural resources and other resesird he Law
No. 32 Year 2004 provides a bigger opportunity He Regional Government Leaders to manage their own
affairs for the sake of the people’s prosperity apdefit. Therefore, it could be viewed that Indsiaa central
government have delegated authorities as meantrticléd 33 of the 1945 Constitution of the Repubdit
Indonesia to the Regional Government which themnallthe Regional Government to have autonomy uipein t
region, specifically in this instance is, to utilitheir natural resources respectively.

According to Melmambessy Mose&ormer Head of Mining Department Papua Provittee Law No. 32 Year
2004 and Government Regulation No. 25 Year 200@eming Government Authority and Province Authority
as Autonomous Region in managing mining resourgesige a political confession through a transfer of
authority from the Central Government to Regionav&nment to construct their own policies in manggi
their living environment. Nevertheless, between tGdrGovernment and Regional Government often hagppe
an overlapping of jurisdiction in terms of enviroemtal management policies and often happens a poor
coordination. Some living environment managemeihé@region during the autonomous region include:

a. Sectorial and regional ego. The expected regiamalnmmy could provide a partial autonomy in manggin

living environment authority in region could not égecuted properly. Regional ego still occurs often
during the conduct of living environment managemant the same goes for sectorial ego. Living
environment management that was conducted oftertapgewith another sector.

b. Overlapping plans between sectors. The realityshasved that in program planning (including living
environment management) often occurs an overlapfaathing between one sector and another.

c. Insufficient funding for living environment sectdrhis sort of program and activities needs to hgpsued
with a sufficient funding should we expect a maximautcome. Even though everyone admits that living
environment is an important element, in realitynding allocated to living environment are still yer
insufficient and it is exacerbated by the fact thatre are no funding specifically allocated fromtidnal
Budgeting Plan directly to regional governmentliaging environment.

d. Limited Human Resources. It needs to be admittatlithterms of managing living environment, other
than appropriate amount of funding, we also neskildul individual as human resources. However in
reality, human resources tend to be insufficienwvel. The personnel that was supposed to condiect t

The 1945 Constitution of the Republic of Indonesiagaded) Article 18 (1) and (2): (1)The Unitary Staf the Republic
of Indonesia shall be divided into provinces anasthprovinces shall be divided into regencies randicipalities , each of
which shall have regional authorities which shallrbgulated by law; (2) The regional authoritieshef provinces, regencies
and municipalities shall administer and manager then affairs according to the principles of regibautonomy and the
duty of assistance.

2This is forged to accelerate the realization of fle®ple’s prosperity through a development of sesji training, and
participation of the people, and also increasimgjorgal competitiveness with adjusting to the deraticrprinciple, equality,
justice, and speciality of a certain region witthie context of Indonesian Republic Union.

3Dwi Kherisna Payadnya | Wayan Suarbfiae Authority of Regional Government in Managingukiel Resources Juridical
Review of A Certain Region’s Exclusiveness in thetRiepublic of Indonesia system.

“Interviewed with Melmambessy Moses on August 2817.

178



Journal of Law, Policy and Globalization
ISSN 2224-3240 (Paper) ISSN 2224-3259 (Online)
Vol.69, 2018

www.iiste.org

IS

duty of living environment management (includingiomal government personnel) have not comprehend
the important meaning of living environment.
Natural Resources exploitation is still too econopriofit oriented. Natural resources are supposdxbt
utilized for development in order to achieve thegmerity of the people. However, this is not theecan a
practical level as mineral exploitation is only béaial for a certain group of people. The living
environment aspect that was supposed to be fdlfillas ignored. Facts show that there is an imbalanc
between the economy and living environment. Livemyironment problem has not obtained a legitimate
portion that it was supposed to get.
Weak implementation of the Law. Statutory provisidhat are relevant with living environment aretgui
significant; however in the context of implemerdatihey are still very weak. There are severaligmthat
do not comply with the said law and statutory psavi properly, and some even exploited the weakokess
said regulations and use it for their own persteslefit.
Weak law enforcement especially in the contextupfesvision. In relation to the implementation of
regulations is the supervisory part. There are maolations that was conducted (i.e. environmental
pollution, environmental damages), however is weegak in providing legal sanctions.

Based on the explanation above related with miticgnse between the Central Government and Regional
Government, it often happens an overlapping iselsged with the policy of environmental managenamt is
poorly coordination between them. The situationt@fan be seen in the recapitulation data of lieemining,
metal, and coal, as represented in table 1 below:

Tablel
Recapitulationof Licence Mining, M etal, and Coal in Papua Province
Province/ Number and Year off Total  Are .
No. | Company Name Regency/City License (Ha) Activity
1 2 3 4 5 6
1 PT. Sinar Indah Persada Jayapura  City & 149 Year 2010 10,090.00 Exploration
Jayapura Regency
2 PT. Sinar indah persada Jayapura  City & 150 Year 2010 100,000.00 Exploration
Jayapura Regency
Sarmi
3 PT. Sinarindah Persada Regency&Jayapua | 151 Year 2010 96,180.00 Exploration
Regency
4 PT. Tri Unggul Anugrah Dogiyai & Mimika 065-33 #e2011 48,630.00 Exploration
5 PT. Papua Sinar Pelangi Mimika 065-34 Year 2011 5,34D.00 Exploration
6 PT. Papua Persada Coal Jayapura 065-35 Year 20150,000.00 Exploration
7 PT. Papua Fajar Timur Mimika 065-38 Year 2011 68a,00 Exploration
8 PT. Papua Pusaka Nusantara Mimika 065-31 Yeht 20 | 44,960.00 Exploration
9 PT. Papua Permata Khatulistiwva Sarmi 065-29 vead 14,790.00 Exploratiorn
10 PT. Pacific Mining Jaya Nabire 065-42 Year 2011 26,040.00 Exploration
11 PT. Pacific Mining Jaya Nabire 065-43 Year 2011} 21,530.00 Exploration
12 PT. Pacific Mining Jaya Keerom & Jayapurg 065véar 2011 56,050.00 Exploration
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13 PT. Benliz Pacific Intan Jaya, .Pan'ya’540/96/Year 2014 65,450.00 Exploratign
Nabire & Dogiay
14 PT. Benliz Pacufic Mustika Nabir 503/93/Year 201 | 16,867.00 Exploration
15 PT. Benliz Pacific Makmur NABIRE 503/94/Year 201 | 10,566.00 Exploration
. Jayapura Regency& .
16 PT. Bahari Mega Nusantara Sarmi 206 Year 2012 49,600.00 Exploration
. Jayapura Regency& .
17 PT. Bahari Mega Nusantara Keerom 207 Year 2012 42,270.00 Exploration
. Mimika, Panayai & .
18 PT. Bahari Mega Nusantara Deiyai 065-32 Year 2011 85.330.00 Exploration
19 PT. Maxima Energi Utama Mimika & Dogiyai 33 Y&l2 45,990.00 Exploration
20 PT. Trident Global Garmindo Nabire & Dogiyai Bdar 2012 99.760.00 Exploration
21 PT. Lintas Indoenergi Mimika & Dogiyai 35 Yedd12 49,080.00 Exploration
: .| Sarmi & Mamberamg .
22 PT. Mitra Karya Bangun Prima Raya 37 Year 2012 45,420.00 Exploration
23 PT. Mitra Karya Bangun Prima  Sarmi &Jayapura Y86ér 2012 10,610.00 Exploration
24 PT. Master Jasa Indonesia Jayapura & Sarmi 82 X@12 41,650.00 Exploration
25 PT. Arton Jaya Energi Pranaté}]ayapura & Sarmi 57 Year 2012 49,820.00 Exploratjon
Nusantara
26 PT. Era Millenium Abadi :\\l/lgg::(: Dogiyal & 188.4/348/Year 2015 24,480.00 Exploration
JAYAPURA REGENCY
Province/ Number and Year | Total Area L
No. | Company Name Regency/City of License (Ha) Activity
1 2 3 4 5 6
Operating
1 PT. Tablasufa Nicel Mining Jayapura 245 Year 2011 5 000.00 Production
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MIMIKA REGENCY

. . . Operating
1 Koperasi Wawia Mimika 216 Year 2012 10,000.00 Production
2 Warisan Pusaka Bangsa Mimika 21 Year 2016 9.902.00 Exploration
Nabire Regen

1 Z;ésf)”sw'e” Eka Lestari (Blok \ . pire 543/175/SET 5,000.00 Exploration
p | PT. Kristalen Eka Lestari (Blok .. 543/174/SET 5,000.00 Exploration
Makimi)
3 PT. Octagon Universal Nabire 540/1936/SET 24@30. | Exploration
4 PT. Patia Raja Jaya Nabire 543/1096/SET 35,420.00 Exploration
5 PT. Budewa Tane Mbai Nabire 8 Year 2011 27,430.00 Exploration
6 .'?IBO)Mega Xing-Xing  (Blok \apire 543/1694/SET 5,000.00 Exploration
7 PT. Mega Xing-Xing (Blok Nabire 543/1695/SET 5,000.00 Exploration
Berarti)
8 PT. Surya Cleopatcin Nabire 543/1019/SET 15,850.0 | Exploration
PT. National Gold West Papy . .
9 Indonesia Nabire 543/1793/SET 199.00 Exploration
10 | PT. Mamberamo Persada Nabire 543/471/SET 12352. | Exploration
11 | PT. Wira Emas Persada Nabire 543/470/SET 22a78. | Exploration
12 | PT. Aurum Wira Persada Nabire 543/469/SET 16876 | Exploration
13 | PT. Insana Data Perkasa Nabire 543/468/SET 3®a7 Exploration
. . Production
14 | PT. Hamparan Mineral Nabire 543/1772/SET 24[0®5. Operation
15 | PT. Pasific Bina Mineral Nabire 543/630/SET 850 Exploration
16 | PT. Gunung Perkasa Nabire 34 Year 2010 69,396.00Exploration
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] . ] Production
17 | PT. Mutiara Hitam Nabire 543/1774/SET 24,998.00| operation
_ ) Production
18 | PT. Sumber Rezeki Papua Nabire 543/1773/SET 92490 Operation
19 | PT. Good Damai Sejahtera Nabire 543/568/SET 0058. Exploration
20 | PT. Attila Jaya Perkasa Nabire 543/569/SET 1m4.0 Exploration
21 | PT. Pomdori Payaso Mineral Nabire 540/588/SET 1.a0 Exploration
22 | PT. Nabire Bumi Kencana Nabire 153 Year 2009 oampo Exploration
23 | PT. Asindo Setia Tama Nabire 540/1257/SET 223600 | Exploration
24 | PT.Hanjun I.C Nabire 543/1808/SET 198,00 | Production
Operation
25 | PT. Sentra Sukses Kencana Nabire 543/1253/SET ,16@00 Exploration
SARMI| REGENCY
Province/ Regency/| Number and Year | Total Area L
No. | Company Name City of License (Ha) Activity
1 2 3 4 5 6
1 PT. Papua Mining Resources Sarmi 68.F Year 2010 | 7,04B.00 Exploration
Sarmi )
2 PT. Golden Era Sentosa 127 Year 2012 37,746.00 Exploration
o Sarmi )
3 PT. Naru Nuri Nikko 135 Year 2012 40,787.00 Exploration
) ) Sarmi )
4 PT. Elsatri Putrindo 126 Year 2012 32,750.00 Exploration
Sarmi ]
5 PT. Putra Marpan Ros Jaya 134 Year 2012 33,780.00 Exploration
6 PT. Pinggan Matio Sarmi 128 Year 2012 35,538.00 Exploration
Sarmi
7 PT. Kejora Sinar Sakti 68.B Year 2010 78,665.00 Exploration

SourceMining Department of Papua Province, 2017

Referring to the 62 license of mining productiosuisd by Governor of Papua Province for mining bessn
entities, only some of them actually are directegroduction licensing. It depends on the leadghefregion.
According to Frits James Borqythe recapitulation of licensing of mineral, metahd coal mining business in
Papua Province has not implemented yet,. It is umxthere is something wrong with the authorityntgd by
the Regency related with human resources. Anotesan is the central government has not fully édighe
regional government in terms of authority thatagulated in the Law No. 21 Year 2001 concerningcpe
Autonomy For Papua Province, meanwhile the Law B.Year 2014 concerning Regional Autonomy is a
sectorial law that gives authority to the Provifi@evernment. However, between Special Autonomy Lad a
Sectorial Law have not synergied with the reasfdmuman resources insufficiency.

Ynterviewed with Frits James Boray (Secretary of itinDepartment, Papua Province) on Auguét 2817.
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Implementation of the Law No. 21 Year 2001 providehority to the province government, while thevildo.

4 Year 2009 provides authority to Regency/Municigvernment. This has resulted into an overlap of
jurisdiction on a practical level. Therefore, Gavar has issued the Governor Regulation No. 41 2€drl
concerning Mineral, Metals, and Coal Mining Bussés counterbalance the licensing act and minexlral
resources management even though eventually sgalation is not admitted by the central government.

Mining Resources management in Papua must be foastte principle of justice. Injustice in termsmiing
resources has happened all this time due to thegfutly paradigm based on natural resources managem
system. Authority in terms of management, utiligatiand distribution of natural resources by thevince,
district, or even municipal government will give pfitations towards the elevation of regional rewesju
prosperity of the people, the creation of legataiaty, and justice in utilizing national naturaspurces and a
harmony will be created in utilizing the regionaltgntial throughout the regional spatial sector.

According to Abrar Salenbthe authority to manage mining resources doeshauee to refer to the provisions
within Article 4 of the Law No. 11 Year 1967This is because such idea has been regulatediiie®d of the
Law No. 4 Year 2009 which stipulates that minegaisl coals as non-renewable resources is a natieath
that should be controlled by the state for the tgistabenefit of the people. Control of the staterowineral
mines and coal is conducted by the Government arRégional Government. Upon the production amount,
government has the authority to determine the amofiproduction for each commodity per year for tkeac
province. For that interest, Regional Governments @bliged to comply with the amount that has been
determined previously by Central Government. AtBateng’ further states that within the regional autonomy
templates has already been given within Regionale@unent, the Law No. 22 Year 1999 or the Law Nd. 3
Year 2004 ensures the supply of natural resouncea bne region to another. Regional cooperationdcou
maximize the efficiency of the usage of the avaddabatural resources and has a bigger empowerment i
comparison to an independent action conducted lgyregion only. Therefore, the conduct of state’stiad
over natural resources especially minerals, inclgdhe ones that is under the authority of Cer@lernment
and Regional Government needs to be clear in tefnise substantiality and purposes. It is becahsestate
control act has been misused all this time. It bez® one of the sources for management and utilizadf
minerals.

According to Malmambessy Moséfprmer Head of Mining Department Papua Provinke,dontrol of the state
is an authority that includes policy making regagddistribution regulation, utilization, and supsion as well
as guarantee of mineral utilization for the greabenefit of the people behind such authority. Relao that
idea, Abrar Salengstipulaes that state also have the duty with thipgse of: (a) any form of mineral utilization
must be realistically alleviate prosperity of thepple; (b) protect and ensure all rights of theppeeavithin or on
the mineral material that could be directly enjoysdthe people; (c) prevent all acts from any parthat will
cause the people from not having any chances erthasr rights in enjoying the product of miningmagement.

In the juridical perspective, the the Law No. 232014 creation was definitely based on a pa#dicjuiridical
reasons as written within the preambles of the Namw32 Year 2004 concerning Regional Governmemthiich
it shows that the past law is no longer relevarih whe development of current circumstances ancethie it
needs to be replaced with a new one. With thossiderations, Indonesian government finally impletaghe
Law No. 23 Year 2014 concerning Regional Governmehrith within its process of implementation will ba
additional articles through the Government Regoiain Lieu of Law No. 2 Year 2014 concerning Region
Government. Special Autonomy for Papua Provinadfiis based on various considerations such asdtiees
of Papua are one of the Melanesia races, a patraditional tribes in Indonesia that has multipldteral
diversity, history, traditions, and local languag&herefore, Papua has different integrated histaitii other
areas in Indonesia. Other consideration are dem@op practices that are not yet equal and injustiaders, as
well as law enforcement and appreciation towardadn rights.

Another important consideration related to the nganaent and utilization of natural resources in Raiguhe
natural resources have not be optimized to alleutta living conditions in Papuan native. Therefireauses a

Abrar Salenglbid, pp. 20-21.

2Article 25 Mineral Mining and Coal Law

3Abrar Salenglbid, pp. 20-21.

“Interviewed on August 2%2017.

SAbrar Saleng, 199%tate’s Right to Control Mines Based on the 1945sGmrion of the Republic of IndoneslBisertation,
Pps-UNPAD, Bandung, p. 340.
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disparity between Papua and other Provinces innesia. Ignorance towards basic rights of Papuamenatso
contributed to the disparity. With all those comsations, Papuan people are granted special autonadtim the
implementation of Law Number 21 Year 2001 concegrSpecial Autonomy for Papua Provirlce.

In relations to natural resources management prattiindonesia, the Law No 21 Year 2001 concerSipgcial
Autonomy for Papua Province dsx spesialis Papua Province as an autonomous region shoubtecie
proportionate regulations with their natural poi@ntHowever in reality, since the implementationtlee Law

No 21 Year 2001, even with the addition of Spe&algional Regulation No. 2 Year 2009 concerning the
Protection and Management of Natural Resource€tistomary Law Society in Papua, the Central Goverrtm
has barely paid attention to such regulations.ringeof the authority, according to Ade Ridaall norms
related with authority obtained through decentedian process as given by the Law No. 23 Year 291dlated
with the authority of Papua Province Governmenlidansing. It is because decentralization is deea®@n
authority to manage their own region, including @ging mining resources.

Frits James Bona¥f,emporary Head of Mining Department Papua Proviasserts that the implementation of
the Law No. 23 Year 2014 and the Government Regulan Lieu of Law No. 2 Year 2014 concerning
Regional Government revoke all authorities relatitti mining licensing by the regent. Meanwhile ttev No.

4 Year 2009 provides an extensive authority to Regé&overnment/ Municipal Government in grantingnimg
license. Overlapping of authority has become thea®of conflicts in region that are not only veati (Central
Government and Regional Government) but also hot@&oconflict between the people around mining
management with investors or with regional govemimé/arinex Pabolangtiead of Mining Management
Section, further states that by seeing the cumrentlition of Papua with its structural flaws, laakaccess for
province government and regency/municipal goverrinrematural resources management (partial autopomy
such thing is marked with the revocation of Regévcyicipal government’s authority in terms of griaugt
license, which then implicated on the disappointhoémost natives in Papua as the owner of custptaar for
the management of mining location. Therefore, itadle conflict between customary law societieshasowner

of land with investor often arises.

2. Forest Natural Resourcesin Papua Province
Based on the interview with Amsal (Head of Dispteision of Forestry Department Papua Province), he
mentions thatThe relationship between Central Government angidRal Government in terms of forestry is
still centralized in nature. Licensing issues amtharities related with forest are regulated by tentral
government. The central government has not provaledom to regional government, and only a paricul
group of people with sufficient capital that cowttain license. After reform era, there are not Regional
Office in the province because currently it is Haddin Forestry Department directly or GovernorgiReal
office in the name of the Minister means that ttamdfer of authority from Central Government to thgional
office, but they do not responsible to the govermerarchically, they do responsible to Central &ownent or
in this instance, Ministry of Forestry. Post the=8pl Autonomy for Papua Province, finally there &rsectors
that are not regulated by the region by exclusiter@omy; namely - international cooperation, monegmlicy,
religion, law and human rights, and security. Orangple of authority transfer from central governmtan
regional government is forestry.”

In order to decentralization not cause any negatiyact towards the sustainability of living emviment and
natural resources, as mentioned earlier, it is ratpe to consider three aspectss. Firstly, suakdinforestry
management must be based on an ecosystem manageritantthe River Stream Areas and zoogeographical
location which of course is not easy to be mapmeéad governmental administrative af@@erefore, mapping
forestry management rigidly is conducted baseddmiistrative delimitation of governmental body altbnot

be done. Secondly, decentralization of forest ressumust consider the concept of justice betwegion and
neighboring province. A certain province might hawertain areas of forestry that mostly classifiesl a
production forest. Province with production forestuld seize economic benefit of forestry area mdideir
region, but on the other side the ecological beraffithe forest should also be enjoyed by the rmiging
province that also has production forest. Thirdlgcentralization concept should not be interpreted mere

!Supriyanto Hadilbid, p. 315.
2Interviewed with Ade Ridwan (Secretary of Forestgpartment Papua) August'®3017.
3Interviewed with Frits James Boray (Secretary of iinDepartment Papua Province) on August 26817.
“Interviewed with Marinex Pabolang (Conservative Becof Mining Department Papua Province) on Aug@gt 2017.
5 .

Ibid.
®Uuh Aliyuddin, 2000 Forest Development and Farm in the event of RegianmnomyPaper.
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limit on the transfer of authority from central ggament to regional government, but it must alsdraeslated
with democratization principle. The real manifeistat of democratization in forest management is the
recognition of locals that is stronger and gendiméorest managementDecentralization that is accompanied
with democratization is one of the requirementsoider for decentralization policy to be able torease
people’s prosperity and keep the sustainabilityliehg environment and natural resources. A denticra
decentralization is marked with the strong superyisfunction of Regional Representative Council of
Indonesian Republic and the strong bonds of custprzav that exercises the function of supervisoneT
definition of civil society is that all stakeholdethat are not a part of government institutioneyrlare, none
other than, NGOs, mass media, and professionapgrimuforestry business.

The participation of the society in the processplainning, forest management conduct, and participan

enjoying the benefit of forest resource is a teogien several countries as of this momeht.Indonesia, the
local's society demand can directly enjoy the bieradfexisting forest resources. It has been adwetanany
times with the basis of customary law forest pptei Centralized policy based on the Law No. 5 Y&267

pushed for emerging of forestry industry that ie @ the source for forest damages. Thereforecdin¢ralized
forest management policy has failed if assesseu ftoee aspects. First, customary law society listsrical

and cultural connection from generations to geieratbut it does not get any economic benefit fifonest

resources located around them. They stay impoatiahd under-developed. Second, regional governiaelst
that the division of sectorial reception forestragaunfair as they also need to solve the conftietated with
forest utilization in their region. Third, industsuch as HPH also becomes one of the causes, tii@qrimary
reason, of forest degradation.

The presence of a push or demand of authority détag expressed by governmental observers or rabion
government caused a further action from MinistefFofestry to gradually delegate a portion of itshatity
based on Law Number 5 Year 1967 in forestry seitaegional government as such thing is possiblehley
Law No. 5 Year 1967 According to Ade Ridwan (Head of Business BuildDigision of Forestry Department
Papua Province), thét:

“This delegation is done through several governmegtilations. First, the Government Regulation RlbYear
1970 concerning Business Rights of Forest and Edtesduct Collection that gives authority to Lew@he
Regional Government and to issue HPPH. SecondGtheernment Regulation No. 28 Year 1985 concerning
Forest Protection. Based on the regulation, fagel forestry institution in the region are givdre tauthority to
conduct forest protection, however in reality sacithority is only technical , meanwhile the poligmains in
the hands of central government, especially inatetext of funding. Therefore, the authority of it evel
Regional Government in the context of forest pridd&cas regulated in the Government Regulation28Year
1985 is more of an assistance duty in its naturerd] the delegation is conducted through the Guwent
Regulation No. 62 Year 1968 concerning Partial Balion of Government Affairs in Forestry Sectorthe
Regional Government. Based on the regulation, Egstl Regional Government are given the authanitiwo
things, they are the management of forest parkaarahgement of forest boundaries. Management esfqark
includes construction, preservation, utilizationdalevelopment of forest patiEorest boundaries arrangement
authority includes boundaries project activategaldishment of temporary boundaries, inventory lofct
parties’ right, measurement and mapping, setting permanent boundaries mark, and Report of Boigxlar
document making.

Based on the Government Regulation No. 62 Year 1888ency Government is also mandated with autésrit
on other sectors such as: reforestation and laddwater conservation, silk production incentivesyduct
management (nhon-woods), traditional hunting of véldmals that are not protected on a hunting dorast
protection and boundaries establishment trainimgindaries maintenance, keeping the total area wmttion,
forest fire control, reforestation activities inteahpt to rehabilitate critical lands on a protecsm®@a and
utilization of environment services in forest secdhe fourth delegation of authority happens throtig
Government Regulation No. 6 Year 1999 concerning$tdBusiness and Forest Product Collection thettkes

the Government Regulation No. 21 Year 1970. Basedhe Government Regulation No. 6 Year 1999, the
authority of giving HPH for a territory with totalrea below 10.000 hectare is delegated to the Gorewhile

Yinterviewed with Amsal B Randalinggi (Head of Utilizm and Spatial Division of Forestry Departmenp®&a Province)
on August 2% 2017.

?bid.

3Article 12 the Law No. 5 Year 1967.

“Interviewed on August 2%2017.

®Article 3 (1) the Government Regulation No. 62 Y&888.

® Article 5 the Government Regulation No. 62 Year899
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the authority to give HPHH based on the Governniagulation No. 21 Year 1970 is an authority giverthe
Governor to the Regent or Mayor. Partial delegatibrtentral government authority to regional goveemt
through the Government Regulation No. 6 Year 199w like an attempt to fulfill the strong demarid o
decentralization.

As a conduct of authority exercise from Article df2he Law No. 22 Year 1999, the government hasedd the
Government Regulation No. 25 Year 2000 concernirgye@iment Authority and Provincial Authority as
Autonomous Region. Aside from the authority mergidrbecomes the authority of central government and
province government in the Government Regulation 28 Year 2000, other authorities automaticallydmee
the authority of regional government. However tifsi viewed from the substantive matter of the Gomeent
Regulation No. 25 Year 2000, it is apparent that @entral Government also still has authoritiesuadothe
forestry sector. The authority includes:
1. Determination of criterions and standard of foedfdirs, natural reservation area, nature presernaand
hunting park;
2. Determination of criterion and standard of invegtdnauguration and usage mapping of forest areas,
natural reservation area, and hunting park;

Determination of forest areas, change of statusjtarfunction;

4. Determination of criterions and standard of fotestitorial areas management, natural reservatieasa
and hunting park;

5. Performing natural reservation area managemeniralaeservation management, and hunting park
management, including river stream areas;

6. Construction of macro forestry and national paskwell as the general pattern of land rehabilitgtiand
conservation, and primary farming industry;

7. Determination of criterion and standard tariff ofdstry utilization business licensing, provincdarest
resources, reforestation funding, and investmeamtifig for the forest preservation cost;

8. Determination of criterion and production standgambcessing, quality insurance, and marketing and
distribution of forest product and farming includigermination, fertilizers and pesticides for fargsind
farm plants.

9. Determination of criterion and standard for forasas utilization business licensing, utilizatiow a
product collecting, environmental service utilipatj business and natural tourism, hunting parkneass,
hunting business, breeding of plants and animalsservative body and farming business;

10. Performing hunting park business license, breedfranimals and plants business licensing (protected
ones), and conservative body as well as performiatgral preservation area management business,
including river stream area in it;

11. Forest Product Utilization Business Licensing, araks-province natural tourism;

12. Determination of criterions and management starsdtnak includes forest spatial and management
planning, utilization, preservation, rehabilitatisaclamation, recovery, supervision, and alsorcbover
the forest areas and farming areas.

13. Determination of criterions and conservation stadad natural resources and its ecosystem which
includes preservation and utilization in forestngldarming sector;

14. Norms determination, procedures, and distributiandard of plants and wild animals including tragbf
a long ranged wildlife habitat;

15. Performing utilization and distribution of animalsd plants that are protected and is registered on
appendix CITES;

16. Determination of criterions and standard of obseceaand disaster management on forest areas and
farming areas.

w

In the previous Regional Government Law, most @f #dlffairs are divided between Central Government an
Regional Government (Regency/Municipal). Howevegvpce authority has not been regulated signitigan

In the Law No. 23 Year 2014, most of the authohiéd¢ divided between Central Government and he e
Government. Regency/Municipal government still haesv authorities upon several things, but not as
significant as the ones granted by the previousd®ey) Government Law. The previous Regional Govemnin
Law gives a certain authority to Regency/Munici@avernment in forestry affairs; meanwhile the Law. 123
Year 2014 decentralized the authority of forestmjydo the Provincial Government.
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In forestry sector, Central Government keeps thbaaity upon forest areas at the level of plannifggnsing,
forest management implementation, and supervis@entral Government has the authority to control the
planning process and supervision of natural ressuiacluding inauguration of forest area. Even giou
inauguration planning of forest area is the autiioof central government, the implementation wiill be
related with the task and duty of Province Govemtmén this context, there a lot of issues relatgith
inauguration of forest area in which the implemaateis heavily related with provincial responsityi i.e. third
party dispute settlement claim and forest areaaisagervision.

In this context of licensing in forest sector, grme has got two categories for licensing authofiyst, forest
utilization license that is hon-exploitative in ngt as it does not gives any significant impactals changes or
natural areas within the forest. Also within thiategory is the License for Area Ultilization Busisies
Environmental Service Utilization License, except fstorage and/or carbon absorption utilization olhi
remains at the authority of central government glasith License for Forest Product Collection forrNé/ood
Product. Second, forest utilization license haslitagion to influence the forest. One of this catggis Forest
Product Collection for Wood Category License andod/tltilization License on the converted productiorest
and forest area.

The authority at the level of implementation in tfugestry sector specifically is heavily relatedtiwithe
authority relevant with Forest Management Unit. Tmevious authority is belongs to regency/municipal
government or province, at this time it is takemptetely by the province. This has caused an irapibo that
Province is the entity that will execute the Unitmction i.e. designing forest layout and condinrcof forest
management plan, forest utilization, and usageooést area, rehabilitation of forest and reclanmatiand
protection of forest and conservation of natur@éonordance with the context of provincial jurisitiot Seeing
the tendency of the Unit to become a forest managénegime in the future, then several technicgbsstions
for utilization and distribution of forest areatime future must be done through the province. e af central
government is to control the planning suggestethbyprovince and to supervise it in its practiceerefore, the
planning and supervising system of forest util@ation a macro scale remains on the Ministry of ngyi
Environment, meanwhile the suggestion of utilizatamd management on the base scale becomes & et o
province authority.

The implementation of the Law No. 23 Year 2014 dfirdtely still waiting for several implementation
regulations. One of them is the revision of the &ament Regulation No. 41 Year 2007 concerning the
organization of regional government that is guidgdMinistry of Internal Affairs. This governmentgelation is
very strategic because it will determine the pestfran organization on a region and even its basks and
functions. The Ministry of Internal Affairs plane simplify the regional organizational structuredrder to
maximize the efficiency of coordination and to sé&weding. The possible scenario done by Ministryraérnal
Affairs is to combine several authorities spreasuad several organizations into one unit of orgatiin. Such
suggestion of course will have a positive impacat aaegative impact as well for the working performauof the
government. Therefore, an empirical analysis @nelegal analysis should precede this suggestichatathe
new Government Regulation could enhance the spfritlecentralization and also increasing the working
performance of all regional governments.

Along with the protection effort of customary lawcgety, government has tried to avoid things thaise
service activities that could create loss for teepgle. The meaning of protection must be found iwitlervice
activities towards customary law society as theeabpf the services. Customary Law Society’s pidition as
stipulated within Article 30 of Special Regional ¥@onment Regulation No. 21 Year 2008 concerning
Sustainable Forest Management emphasizes that:

1. Forest utilization is conducted to alleviate thege’s prosperity of customary law society mustahe/

keep the preserved function of the forest.

2. Wood forest utilization by customary law societytiwiunctions and forest distribution principle as t
basis

3. Forest utilization as mentioned on number (1) nfwi§tl the criterions and indicators of forest
management, including the preserved aspect of ptmafufunction, ecological function and socio-cudtu
function preservation.

Impact of a forest utilization process that ignattes rights of customary law society will cause dgmto the
forest. Forest damage could influence the peogeisperity especially customary law society, retgvaith
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various resources of revenues that have been dimptreir life. The existence of a customary lawisty with
the concept of pure acknowledgement is possibleveder, in its development, this principle then desinto
a multi-layered requirements acknowledgement thagflected on the legal products related withaustry law
society and its rights along with the territoryttigtraditional in nature. It can be seen thatttiieking ration
that is developing in Indonesia is that state’sri@s$t remain supreme above all.

Article 18B (2) second amendment of the 1945 Cansin of the Republic of Indonesia holds the cqtasf
multi-layered requirement acknowledgement wouldegmpact to customary law society’s loss of pratectin
the basic norms of a country and legal product mhiainterpreted the concept of recognition in tbastitution
before the amendment, and it becomes a continusti§igation. What's more empathizing is that tlaio of
thinking for Indonesian which places the positidhcastomary law society at the less developed josit
Whereas, it is known by the public that the polilgweloped during the new order regime was meaptdeide
a formal legitimate foundation for every uniformitiyat exploited socio-cultural rights of the custoynlaw
society. As what the country did as of that momisertb exploit the socio-cultural rights of the austary law
society and customary law society land with theuargnt of national interest meanwhile, in realityere is a
tendency of an individual economic benefit or higbwered groups benefit at that moment. Such aet is
violation of the customary law society’s human tigh

Within the preambles of the Special Government Raigun (b) stipulates that “the customary rights of
customary law society upon the land that has baiesland all this time the utilization has causettgradation

of environmental quality, imbalance in rulers stane, ownership and usage, lack of environmentppett,
rising conflicts and the negligence towards therest of local communities and other vulnerableugrof
people”. Letter C of the Special Regulation exmathat “Acknowledgement of honor, empowerment, and
development of traditional law society and/or indiwal rights of customary law society upon theindais a
belief and it is viewed from the perspective oémiational, national, or even regional level.”

The Law No. 41 Year 1999 revokes the implementatiérthe Law No. 5 Year 1967. However, several
government regulation that was implemented basetherLaw No. 5 Year 1967is still in force such he t
Government Regulation No. 62 Year 199, the GovemirRegulation No. 6 Year 1999, and the Law No. 41
Year 1999. It is apparent that it does not chartigesasic division pattern of central governmenharity and
regional government in forestry. Therefore, it & Burprising if a centralized spirit ariseslowever, the Law
No. 41 Year 1999 also explains that “In the evenfocest management, government delegated a patteaf
authority to the regional government”. Delegatidraathority from central government to regional gmment

is regulated with government regulation with theuesnce of the Government Regulation No. 25 Yeaf 230a
conduct and practice of the Law No. 22 Year 1998dans that the government regulation within thev INo.

41 Year 1999 is relatively no longer needed to éwontradiction and overlapping authority according
authority within the government regulation No. Z&y 2000.

According to Ade Ridwan, Head of Empowerment angifiing Business Unit of Forestry Department in Rapu
Province? from all 34 provinces in Indonesia, Papua is therpst provinces. It is around 70% of the people in
Papua lives in the forest. Therefore, the authaftgentral government must delegate forestry mamegt to
the regional governement. Based on the Law No. 2&rY2014 concerning Regional Government, the
management of forest will be harmonised betweenctrdral and the regional government for the beérodfi
Papuan people. If closely examined, the Forestigirafbusiness at first is centralized in natureticde 4 (2)
letter (a) the Law No. 41 Year 1999 concerning Buoyestipulates that “Control of the forest by statrovides
authority to the central government to regulated take care of everything that is related with $brdorest
areas, and forest product”. The phrase “governmierttiis terms is the central government (Artitl€l4). Itis
clear that the entrusted dream of the constitutiaregulate and take care of everything related fuitest.

Exposition towards Forestry Law along with the Goweent Regulation and Laws as their derivative c®ur
provides a general portrayal that there are 54&igouental affairs in the forestry sector that isitimmed in the
statutory provision norms and is distributed tovgagdvernment institution with President’s portionaants to
8% of the affairs, Living Environment Minister 5686 the affair, Province Government has 19% of tfiairs,
and regency/municipal government has 17 of theirafféeeing the portrayal of the portion, it coudd
explained that Forestry Law regime is based orzenitship and justice, transparency and alignmenttheit
biggest portion of forestry affair lies at the haofdcentral government, in which the centralizedura was

Ynterviewed on August 252017.
?bid.
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marked with the amount of government body (LivingvEEonment Ministry) that is distributed in the feq
(189 units).

The application of externality principle on the idion of government affair in the forestry sectoiits nature is
grouped into two parts, they are:
1. Authoritarian affairs consisting of NPSK and adreirative affairs; and

2. Operational business to conduct programs founded the technical affairs and public service affair.

And then the two groupsare separated into eiglegoay, they aré:
1. Forestry affairs is conducted independently byRhesident and/or is delegated to the Minister, tvives

conducted through deconcentration which was foutdesgd on:

a. Norms, Standard, Procedures and Criterion, thaei€entral government affair to determine all the
things above by creating a ministry decree in tdquming forestry affair{estuursbeleid

b. Technical affairs, that is the affairs of the gawaent that is technical in nature as it requireisp
skills in the sector of forestry to conduct the, actd is independently done by the central govemime
(bestuuy.

c. Administrative affairs that are the affair of adisinative government outside the determination of
NPSK and in it, there is a partial decision makeoposing suggestions and recommendation that are
not relevant with public service, coordination, ritoring and evaluation, as well as training and
supervision.

d. Public service affair that is the government afthat is related with public affair and directly
communicates with the society/request made by ¢ople in it is the empowerment of the people,
protection of the people, recommendation, princggproval and business license.

2. Forestry affairs will then be divided between cahémd regional government, delegation of authaiy
well as decentralization with externality principlat was conducted together that includes:

a. Line of NSPK externality that is the authority betcentral government to determine NSPK that vell b
conducted together with regional government.

b. Technical externality affairs, that is the govermtnaffairs which is technical and is conducted
competitively with the externality principle

c. Administrativeaffairs that is the government affhiat was conducted competitively with externality
principle.

d. Public service affair, which is the government mffaelated with public service that is conducted
competitively with the principle of externality.

The central government routinely through the Maisbf Living Environment also delegated a part of
government affair that becomes its authority towate: regional government using the principlenedebewind
(duty of assistance). Referring to the attributiond delegation of authority that is given by thentca
government by the statutory provision, 67% of thee$try conduct is done by the president and/omthnéster
especially those who are stipulate in nature, aidimistrative act in the sense that the creatatherruler of
national policy that ideschikkingerand besluit. The conduct of such affairs related with techntadi and
public service is conducted independently by cémfoaernment with a small part of them was giverotigh
decentralization deconcentration, anddebewindNext, the delegation of authority from centralgmment to
regional government in conducting authority areprapch (national, cross-province, cross-regengy/dibrest
area function (conservative, protection, produgtiaand also the product of forest (woods and noodsd
towards the affairs that is operational in naturetfie sense of planning and program with the purpafs
increasing effectiveness of forest managementsudeful for exclusive autonomy development in Rapu

Based on the proportion of province government@itththat is delegated, the affairs is delegategrovince
government to stress the conduct of a program tealyand public service as much as 84% and teeae to
conduct an administrative affair and NSPK suggestiiowards the regional government (regency/mualgip
the amount of authority delegated stressed thewmtad of a program technically and public serviserach as

ISteven Yohanes Kambey, Bjvision of Governemnt Affairs in Forestry Sectbetiveen central government and regional
government)Post-Graduate Program of Universitas Tadulaka4p.

2 .

Ibid.
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78% and the rest are to conduct an administraffedr and NSPK suggestion. During the regime oflth& No.
32 Year 2004 concerning Regional Government, gowent affairs within it are the one that exist ie Sector
of forestry regulated within government regulatidhis means that the authority given by provinceegpment
and regency/municipal government is delegate iureafrom the central government, in this instanice t
President, so that the responsibilities of thegrenér are the President.

The Law of Regional Government, through the GovemimRegulation No. 28 Year 2007 concerning
Government Affair Division between Central and Regil Government regulates about the distribution of
forestry affairs proportionately. Central governmemwns 36%, province 32%, and regency/city owns 32%
Next, the Regional Government Law experiences agdavith the implementation of the Law No. 23 Year
2014 concerning Regional Government. Unlike thevipres Law, the current regime of regional governmen
attributed its authority of regional governmentoirgriginally coming from Law and provides two forro$
responsibilities towards the implementation thahes President as the ruler and the state thrdughatv. It also
provides rights to make policies in other affairattare under its jurisdiction.

The current regional government regime places themmment affairs in forestry sector into competitaffairs
with classifications that means it's an obligatitsn conduct by a region in accordance with theirioegl
potential. Forestry affairs are conducted with éixéernality principle with looking at the locationsage, and
benefits or loss criterion. Probing the division admpetitive affairs that is the attachment of Regi
Government La, sub affairs regulation has gone uthinoharmonization process with including affairs as
mentioned within forestry law and other relevamw.|& his is proven with the inclusion of Natural Rasces
Conservation, Stream River Areas that was regulatesiother Law. Distribution of affairs among govaents
in forestry sector during the new Regional Governintegime provides a portrayal that central govesnim
authority is only as much as 51%, provincial goveent as much as 46%, and regency/municipal governase
much as 3%. The affair distribution portion emphesithat the conduct of forestry affairs shoulddoae
through decocentration system with providing marems for central government and provincial govenmnaes
the operator.

The Law No. 23 Year 2014 concerning Regional Gowennt reduces a huge portion of authority from
regency/.municipal government and only provides famestry affair to regency/municipal governmenbieh
leaves the impression of unconstitutionality whigla challenged to a higher norm such as Articlé2)®f the
1945 Constitution of the Republic of Indonesia whatipulates that “The regional authorities of fiievinces,
regencies and municipalities shall administer armhage their own affairs according to the principtds
regional autonomy and the duty of assistance” amchparing it with the 38 affairs determined that was
identified within the attachment of Regional Gowesnt Law and 543 that was identified in the Foyekaw,
therefore for all forestry affairs that has not theegulated yet within the attachment of Regional/&nment
Law may be delegated to the Province Government Bedency/Municipal Government through the
deconcentration and duty of assistance principleis Tis in accordance with Article 15 (2) of Regibna
Government Law which stipulates “The competitivee@mment affairs that is not within this Law becantie
authority of every level or structures of governmehich use the determination method derived frowisibn

of competitive government principle and criterios mentioned in article 13, which are: accountahilit
efficiency, externality, and strategic nationakeimst.”

4. Conclusion

It can be conluded that the connection of authoeywben the Central Government and the Regional
Government in managing mining and forestry in Pappialies justice principle. It menas that the mamagnt

of mining and forestry must be connected to custbrdassociety as the owners of “Ulayat rights”. Som
regulations govern it such the 1945 Constitutionnofonesia, the Law, the Law No. 11 Year 1967 camog
Basic Provisions of Mining has been replaced toLtin No. 4 Year 2009 concerning Mineral Mining abdal,

the Law No. 41 year 1999 concerning Forestry, tleavINo 32 Year 2009 concerning Protection and
Management Environment, the Law No. 23 Year 201l#ceming the Regional Government, and the
Government Regulation No. 25 Year 2000 concernimyeBtnment and Province Authority as Autonomous
Region. Those laws in implementation do not appieappropriate ways. Some of them are overlapping.
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