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ABSTRACT

Penal Mediation as a pattern of settlement of ecrahcases in the criminal justice system in Indanes
is a progressive thinking based on restorativerective and rehabilitative paradigms in the pes&dmm, if it is
associated with pragmatic issues in the field saghmass cases accumulation ranging from courteirfitst
level to the Supreme Courgven it is frequently happened for relative smalbhtems coming to the
extraordinary legal effort/judicial review. Thoseoplems implicate to the over capacity of placesletention
ranging from police detention center, prosecutod genitentiary. It does not only affect the higistcissue, but
also the sociological and psychological problemguiflance alternative of criminal case settlement with penal
mediation either through mediation outside the toumediation within the framework of the crimirjaktice
system (starting from the preliminary investigatiorvestigation prosecution and examination in the heariisg)
a necessity that must be done as one way to dedvprbblems of law enforcement in solving the case also
as a precaution to simplify the settlement of cniahicase so that in the implementation, the baslues of
philosophy need to be explored; whether the peraiation and its positive legal basis fulfillingettiormal
legal requirements of a criminal justice system lsanmplemented, and can be used as a referenibe policy
of penal reform in the future.

Keywords. Penal Mediation, Criminal Case, Judiciary, Lawdtcement, Philosophy.

A. Introduction

The Criminal Justice System according to Mardjoh®9g), is acrime-controlsystem consisting of
police institutions, prosecutors, courts and plemitentiary of convicted persomhe purposes of the criminal
justice system are to prevent people from becomiagms of crime, to settle cases of crime so fhedple are
satisfied that justice has been established argbthloo are committed crime are punished, and to makethat
those who have committed crimes do not repeat theires.Based on those purposes, Mardjono asserted that
the four components of the criminal justice sys{@wlice, Attorney, Court and Penal Institution) arpected to
cooperate and can form an “Integrated criminaligessystem”. Therefore, the criminal justice systenthe
settlement of criminal cases is not only done bstitutional approach but it has to pay attentionthe
implemented law and regulations and the valuesakiat in society.

A fundamental problem of this nation faced todaythie dilemma that occurs in the field of Law
enforcementrapid population growth which is very influentiah dhe complexity of quality and quantity of
handling law cases that are continually increasiig.the other hand, the law enforcers themselves riaany
obstacles due to their limitations such as theityuahd quantity of human resources, facilities arftastructure
that support law enforcementfjoreover good laws either formal criminal law (prdaral law) and material
criminal law also contribute a lot over law enfar@nt obstacles in the frame of an integrated cainumstice
system, including sectoral ego among law enforcérteast often leads to friction between law enforeem
agencies resulting in the shuffling law enforcement

The Law Enforcement Principles as stipulated inKhBHAP are fast, cheap and low cost as if they do
not provide solutions to criminal law enforcememtimdonesia today which is continually increasingth the
more sophisticated modus operandi, and it doesonbyt happen in a country, but has already transegnd
nationally and even impactedternationally moreover the cyber crimes that are related to afinteality (cyber
crime) whose disclosures and proofs can no longeddne in traditional or manual ways stipulatedha
Criminal Procedure Code and the Criminal Code, wlttour limitations we have it is not impossibfdan the
future it will be the country of target of crimechaven the money laundering obtained from crime. Hawren
reality few small cases or cases that capaciteseary small and do not cause a wide impact foctramunity
and do not interfere with the public interest coné to be processed legally to the Cothis will make the
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burden in the settlement of a case in every legehbse the existing formal and material laws hatgrovided
a solution to stop such cases.

The Indonesian Crime Research Institute (ICRI) shiat the over capacity of adult penitentiary
residents not only happen in Indonesia, but alsnany other countries in various contineeofessor Andrew
Coyle from the International Prison Study CenterLiondon (ICPS), as expressed by Radio Nederland
Wereldoroep (RNW3aid that there are three factors that create &aadition of jail namely crowded prisons,
poor and less secure meaand fewer offficers and less educated officg@kairil A. Adjis dan Dudi Akasah,
2014).

In the above conditions, it would have a psychaabimpact on the convicted (perpetrators of crime)
who acquired not only the guidancepenitentiarybut it will trigger to do themode and a new crime network
after leaving the Penitentiary even in some Petitgnsome cases show the existence of criminalies such
as drug making, drug distribution, sexual abuse athérs that show weak supervision and poor sysiem
guidance and decline of moral / integrity of thetitution. On the other hand, it does not provide solutioms fo
victims of crime, society and the Stafometimes it becomes a grudge within the commudutsglf so that in
such situation it needs the victim of criteebe involved in solving the problem so there nhest legal solution
to the settlement of criminal cases conducted detshe Court as well as in the courts by applyimmpdaP
Mediation.

Implementation of Penal Mediation in the criminadtice system in Indonesia is part of the renewal o
the criminal law system implemented in the futurecause it is a constructive and responsive laakitiheough
that in the future a clear legal umbrella both iatenial law and formal law is expected to be giverine with
that purpose of panel mediation, the writers artha# the implementation of mediation penal in ananial
justice system in Indonesia is an important aneénirgspect to be used as an operational basiavioemforcer
in solving criminal cases both inside and outshte dourt, and can be used as a policy in term oélpeform.
Based on the problem description above, the wrfteraulate some matters as the problems faced dyniesia
namely what philosophical basis on the implementattf penal mediation in the criminal justice systen
Indonesia is and what the positive legal basisenigh mediation implementation in the criminal jostsystem in
Indonesia is.

B. Research Method

The type of this research is normative legal redeain accordance with the opinion expressed by
Soerjono Soekanto (1983), as cited by Mukti Fajaér (2010), that normative legal research is a sty
includes research on legal principles, researchegal systematics, research on legal synchronizategal
history research, and comparative law research.

The research approach used are approaches as lsyaMdkti Fajar ND (2010), in normative legal
research that iStatute Approach because the researcher uses the legislation asitthebasis of doing analysis,
Conceptual Approach, Analytical Approach is doneskgrching for meaning in legal terms containethan
legislation, thus the researcher obtains a new meaning or ngpamitegal terms and examines its practical
application by analyzing judicial decisions, Congiafe Approachs conducted by comparing Indonesian law
and regulation with one or more law and regulatiohsther countries, the Historical Approach is docted by
examining the background and development of theoRers' Rights in the Penitentiamhe Philosophical
Approach is done because the researcher wantseawref the Rights of Prisoners in a Penitentiarpttly and
a Case Approach aimed at studying the norms os nfléaw that are conducted in legal practice.

C. ResultsAnd Discussion
1. Pancasila asthe Philosophical Basis of Penal M ediation in the Criminal Justice System.

In terms of Pancasila as philosophical epistimalalgview, essentially it has a different charaftem
other philosophical views such as the views ofritiem, individualism, socialism, communism, secisia,
pragmatism, materialism, and religious fundamesnaliOne thing that could make Indonesian proudas t
Pancasila is a masterpice formed by the foundetiseohation which is the synthesis of the values @riture of
Indonesia and a life view in the nation, in addittbat Pancasila is a nation culture that haseist Indonesian
society before the state formed, so further Episiigical study of Pancasila philosophy is intendsdan effort
to seek the essence of Pancasila as a systemwfddyge.

For the Indonesian, Pancasila philosophy is parthefEastern philosophical system that exudes its
superior value, as a system of philosophy of theisligious. Rational proof includes (Teguh Prasetyal
Purnomosidi, 2014):
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a. Viewed from the material-substantial and intrin§lencasila value is philosophical; such as theraeatfia
just and civilized humanity, moreover thelief in one Gods metaphysical / philosophical;

b. Practically-functionally, irthe culture systeraf the pre-independence Indonesian, the value nf&&da is
recognized as life philosophyor apracticed worldview/life view.

c. Formally-constitutional, the Indonesian nation amktedges that Pancasila is the basic state (state
philosophy) of the Republic of Indonesia;

d. Psychologically and culturally, Indonesian natiow &ulture are equal to any nation and culture.
Therefore, the Indonesian nation as well as othgons (Chinesdndian, Arabian, Europeans) inherited
the philosophical system in their culture. Thus)daila is a philosophy that is inherited in Indsiaa
culture.

e. Potentially, Pancasila philosophy will develop witle dynamics of culture; Pancasila philosophy will
develop conceptually, be rich conceptionally aterditure in quantity and quality. Pancasila phifgsois
part of the treasure and philosophy that exishéliterature and modern civilization.

Constitutionally, Pancasila is formulated in theuffb Paragraph of the Preamble of the 1945
Constitution, “... then the independence of Indamesas formulated in a Constitution of the Repuldic
Indonesia that sovereign people based onB#lef in one God, Just and Civilized Humanity, THaity of
Indonesia, Democracy guided by the inner wisdomhi& unanimity arising out of deliberations amongs
representatives, and by realizing Social Justicdldndonesian People”.

Then Pancasila is also contained in the decisidtiseostate, namely in the Constitution and Tap.MPR
Number Il Year 1978 and in Tap. MPR Number IV of RIR9999, Pancasila has obtained its legality of law
applies and binds to every human being, whenevimdmerever it ifBahsan Mustafa, 2003).

A basic problem that we face in law enforcemerthés high number of crime increases from year to
year, which certainly brings negative consequenoesw enforcement itself, especially to the prétet of
victims and perpetrators of crime ranging from ithiéial process of investigation to the settlemehtriminal
casesan out-of-court settlement is an alternative offidog this State, by exploring thiée values of the society,
namely Pancasila becomes the Basis of State, Btétesophy, State IdeologViision of Lawas the Foundation
for the Establishment of State Law.

The settlement of criminal cases with Penal Mediais very compatible with the values reflected in
the Pancasila Principles, namakalue of Belief in one God, Humanitarian Value, tynValue, Democracy/
Deliberation of consensus and discussion ValueSowial Justice Value.

Therefore, in the practice the realization of Péviatliation is expected to accommodate the values of
Pancasila that is a State of law that is charatdror based on the values / identity and chaiattercontained
in Pancasila, namely:

a. Principle of The Belief in one God becomes the $asi legal culture which is based on religion atior

b. The Just and Civil Humanity of Justice becomesids of a legal culture that respects and protearis
discriminative human rights;

c. Principle of Unity of Indonesia becomes the basia lzgal culture that unites all elements of taéan with
each various primordial tie;

d. Principle of Democracy becomes the basis of a legjtdire that places power under the people's aityho
(democratic), discussion for consensus.

e. Principle of of Social Justice for All Indonesiaeghe basis of the legal culture in social liféahwéocial
justice so that those who are socially and econallyisveak are not oppressed arbitrarily by those wate
strong.

Penal mediation based on responsive pancasilas/thae shelter and protect can be realized ifdkae |
is able to provide a sense of security and peatketdife of nation and state and to the peopla aole.The
law becomes a place of protection and shelterierpeople from acts that threaten and destroy isgcpeace
and human rights. Consequently, the law of Pareasia law that is responsive in the eyes of theplgeand
nation of Indonesia. Thus, the law of Pancasikxjsected to fulfill our desire so far as a law thas$ justice and
dignity.
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2. The Positive Legal Foundation of Penal Mediation in Criminal Justicein Indonesia.

2.1.Penal Mediation in Customary Criminal Law.

Long before the existence of the National law, eosiry law has used mediation in resolving
disputes, because thought of customary law isiceligycosmic which prioritizes the balance betwdentirth
world and the unseen world. Customary sanctiong lafunction and role as a stabilizer to restoechilance
between the birth world and the unseen world. éf¢his a violation, the offender is required to malkrtain
efforts such as a ceremony of cleaning village direrestoring the balance and magical power théelt
disturbed.

The above thought as a theoretical framework, dsagdocal wisdom in customary law in Indonesia
based on cosmic, magical and religious thought hanevn a long time ago this penal mediation inHtiuy
namely in West Sumatra, Aceh, and Lampung custotaaryHilman, 1979). Even in Aceh (NAD) it has been
set forth in Perda No.7 / 2000 on the ImplementatibCustomary Life.

After the independence, customary criminal hasiobtha place under the Emergency Act no. 1 Drt
1951. Article 5 Paragraph (3) Sub-Paragraph b & taw explains the customary criminal that has no
comparison in the Criminal Code, customary crimitiet has a comparison within the Criminal Coded an
customary sanctions. Customary sanctions coulddmeras the principal criminal or main criminal bg judge
in examining and adjudicating acts which accordmtiving law are considered as an incomparablaerin the
Criminal Code.

Then the Supreme Court Decision No. 1644 K / P1®88 dated May 15, 1991. In this decision, the
assembly considers ‘a person who has committeccawlach according to living law (customary law) timat
area is an act which violates customary law, narfeelgtom offense’The leaders and Customary leaders react
to customary reactions (customary sanctions) ag#iasperpetratorThe customary sanctions have been carried
out by the condemned. Against the convicted pevgtumhas got ‘customary reaction’ from the custonenigf,
he can not be filed again (for a second time) aefendant in the trial of the state judiciary witte same
indictment, violates customary law, and is sentdnt® prison according to the Criminal Code (Artide
paragraph 3, letter b Emergency Law No. 1 Drt 198hder such circumstances, the transfer of cows fiind
judiciary demands in the District Court must belded that it is unacceptaleiet ontvankelijk verklaard)'.

In this provision, customary courts and judges mo¢ recognized in positive law in Indonesia.
However, it does not mean that the enforcementusfoenary law decided by the customary law community
does not exist at all. (FH Ul, 1998)s Van Vollenhoven reveals that customary law & dhiginal law of a
people of Indonesicbound by genealogical or territorial relations (s@dicles 131 and 163Indische
Saatsregeling - S. 1855-2

In the present national law, people of customary lare recognized by the Indonesian
Constitution as stipulated in Article 18B paragrgphof the 1945 Constitution which mentions:

“The State recognizes and respects the unity oplpeof customary law along with their
traditional rights as long as they are alive anddoordance with the development of society and
the principle of the Unitary State of the Repulaidndonesia, as governed by law”.

2.2. Penal Mediation in Policy of Criminal Law Enforcer

In relation to the great amount of the loss, thpr€me Court has issued PERMA No. 2 of 2012 on the
adjustment of the limits of minor criminal offensasd the number of fines in the Criminal Code, @etil of
Minor Criminal Offense states that the words “twmnbred and fifty rupiahs” in article 364, 373,3284, and
article 482 of the Criminal Code were read into Rfp00.000, - (two million five hundred thousangbiah).
However, in reality SEMA No.2 / 2012 is not ablebi® applied thoroughly in every court, it showitad about
the value of the loss can not be applied equalbedding on the area of trying a case with the @eetonomic
standard of the local people.

The authority of the Attorney General as stipulatedrticle 35 Sub-Article ¢ of Law Number 16 Year
2004 concerning the Opportunities Principle besidly being applied to the Attorney General insteddhe
Public Prosecutor and in the explanation of Arti8e Sub-Paragraph ¢ which is “Public Interestieant is
defined as narrowly includes interest of the natowl state and / or interest of wider communityfaict the
implementatiorin various countries for the public interéstwidely interpreted including criminal prosecutits
considered less effective, for example in Indonéséatheft of used slipper, theft of a piece of @emod that
the perpetrator is old and including thederagepther sanctions that are more effective such aspensation,
administrative sanctions and others (Bambang, 2016)

The Attorney General of Indonesia once proclaimgtha internal policy concerning the minimum loss
of the State which can be continued itihe case by issuing the Circular Letter of the Ygprosecutor for
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Special Crime Number: B-1113 / F / Fd / 05/2010Mey 18, 2010 regarding Priorities and Achievements

Handling Cases of Corruption, instructed all Heafdthe High Prosecutors throughout Indonesia:

(2). In order to handle corruption cases, prioistgiven to reveal the case that is big fish (lasgele, seen from
the perpetrator and / or value of state finanass$) and stillgoing on (incessant or continuousugdion).

(2). In order for law enforcement it prioritizessanse of community justice, which with its awarenéshas
restored the state's financial losses (restoratistice) especially in relation to the corruptiartsathat the
state's financial losses are relatively smallhibidd be considered not to be followed up unless till
goin on.

In the development of Circular Letter of the YouRgosecutor for Special Crime, it experiences
polemic in various circles, both internal and em&drespecially anti-corruption activist (ICW) soaththe
enactment of the circular letter was revoked bezdlus legal umbrella to bring that corruption castside the
court has not yet existed.

In the development of penal mediation process winglthe Prosecutiotowards the criminal cases in
the field of economy, it also recognizes Schikk{fige penalty)that the termination of criminal prosecution is
due to the payment of fines, it is applied for emoit acts such ataxation and custom crimes, at first this
Schikking institution is regulated in articB9 Rechtern Ordonantie (Staabsblad Year 1882 No. 240) amended
by Emergency Law Number 8 Year 1958 regarding tiheition of Emergency Law Number 7 Year 1955
concerning investigation, prosecution of criminatjce of economy translated into ordonansi Bea)(®@#mBich
became known as economic crime, which was subséguanended by Law No. 17/2006. Based on articlg 11
that states, “For the purpose of state revenuetheatequest of the finance minister menteri keaanghe
Attorney General may stop the investigation of eoscrimes, that ceasing is performed after the mayrof
Import Duty (BM) which is not or less paiddded with administrative sanction in the form oif times
payment of fine (4X) of the amount of Import Dutyieh is not or less paid.

In addition to the case of custom offenses, Schikkhay also be applied in a criminal act of taxgtio
in accordance with the provision of article 44 BLafv Number 28 Year 2007 regarditige third amendment of
Law Number 6 of 1983 concerning General Provisiand Procedures of Taxation, stated “For the inteskes
the State's revenues, at the request of the Mini§tEinance, the Attorney General may terminate @niminal
Investigation in the field of taxation not lateath6 (six) months from the date of the requ&stmination of the
prosecution can only be made after the taxpayes péithe tax debt which is not or underpaid orathshould
not be returned and added with administrative saméh the form of a four times payment of fine (4of the
amount of tax which is not or underpaid, or whidmowd not be returned. Nevertheless, in terms of
implementation of this institution the victim isetistate.

2.3.Penal Mediation in the Criminal Justice System

The Juvenile Justice System. In Indonesia, the diversion is applied in thelsetent of children's cases
ranging from criminal justice process to processukide-criminal justice, provisions regulated cfieally in
article 1 point 7 of Law Number 11 Year 2012 abduvenile Justice Syster@hildren's case against the law
must be tried in a court of law within the generalirt of lawwhere starting from the process of handling
childhood cases ranging from preliminary invesimatinvestigation, prosecution and judges who condoaed
by special officials who understand children's peais, but before entering the judicial process, lte
enforcers, family and society shall attempt thecpss of settlement out of couthrough the process of
Diversion based on Restorative justice, whose ¢ibgs are stipulated in Article 6 of Law Number Yéar
2012 namely to achieve peace between victims aildreh, settlement of cases outside the judicialcpss,
avoiding children from the seizure of independemeeouraging people to participate, and cultivatirggense of
responsibility to the childThe result of the agreement shall be further erpliiin the form of a diversion
agreement, then within 3 (three) days shall be #téxinto the District Court for a determinaticand not more
than three days it obtains the determinatitven within 3 days after obtaining the decisiorthe investigator,
prosecutor or judge terminate the case meant, se od diversion it reaches an agreement then thenjle
justice process is not continued.

The Domestic Violence Justice System. Household neglect is one form of domestic violenitt is
classified as economic violenc&€he Criminal Code actually has governed this, bug tb the existence of
various international movements aimed at elimirptwolence against women and children, so the iexgjst
provisions are deemed inadequate to achieve thieof@iminating violence. The Law on the Eliminati of
domestic ViolenceRKDRT) Act No.23 of 2004 has a very important positiecéuse besides filling a legal
vacuumthat has also provided legal protection against amrfrom domestic violence practicd3omestic
violence cases including household neglect caskspén up opportunitieto reveal matters that are considered
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disgrace in the family, but the methods used masadjusted to the existing judicial system so thate is no
deviation between the application of the methodaskes settlement and the existing judicial system.

The Justice System of Serious Violations of Human Rights. Settlement of incidents of serious
violation of human rights based on Law no. 26 od@@bove, besides being promised by several plstine
Presidents, it is actually also a reform agendaénframework of national reconciliation as a whiodesed on the
mandate of TAP MPR-RI no. V / MPR / 2000 on Stahilion of NationalUnity and Article 104 Paragraph (1)
of Law no. 39 of 1999 on Human Rights. Tpassible non-judicial settlement refers to thedwihg provisions:

« Article 47 of Law No. 26 Year 2000 has determinieat tserious violation of human rights happenedigefo
theimplementation of Law No. 26 of 2000, it has a [iufity that the settlement of the Commission ofitfr
and Reconciliatiowill be established by law. This anticipatory agament seems to be done by counting
the various evidentiary constraints that might contf the process of ad hoc serious human riglakstri
towards the past cases, which are forced to enfbecprovisions of criminal law retroactively (\ali
retirely) with new values and norms that are presip not known.

e The criminal justice system has demonstrated itsesss in prosecuting and imprisoning a personabays
fail to create a safe and peaceful socigtye victims of crime should be treated with digratyd the
perpetrators and victims must be reconcifeekpetrators must not only be responsible, butralsst be
reintegrated into society to become productive dgaad useful citizens in a democratic environment.

* Inthe above discussion, there is a shift fromlyative justice towards restorative justid®hat happens is a
shift in the diametrical building structure, in tfegm of a paradigm shift from a punitive retritugijustice
approacho the process of restorative justice that empladize balanced approach between the perpetrator,
the victim and the society that are essentialliefidks and costumers” of criminal justice system.
Disconnection due to fear, suspicion, and retrileutioncernsvill trigger new criminals that are more
serious or criminogen and viktimogin.

Although the Act has provided an opportunity fomgadicial settlement or with penal mediatidn,

practice it has never been used because of th&lshaicpastpolitical issues, it is difficult to prove and
involve government agencies or apparatus, theagaductance to disclose them.
2.4 Penal Mediation in the Draft of Penal Code and Draft of Criminal Procedure Code
In the draft of the Criminal Procedure Code onRlemalty Mediation, regardintpe General Prosecutor
and Prosecutiorthe first part of the Public Prosecutor is in Agid2 paragraph:
1. The Prosecutor shall also have the authority tp #te prosecution for the general interest andwithr certain
reasons.
2. The Public Prosecutor’s Authority as referred tpamagraph (2) could be done if,
a.Criminal acts that are done are minor;
b.Criminal acts committed are punished by imprisonnoém maximum of 4 (four years);
c.criminal acts committed are only punished with aiphment of fine;
d.The age of the suspect at the time of committiograe is over 70 (seventy) years old;

e.the loss has been replaced;

3. The provisions referred to paragraph (3) lettend latter e are only applied for criminal offendlest are
punished by imprisonment of a maximum of 5 (fiveass;

4. In the case where the Prosecutor terminates h&puotion as referred to paragraph (2), the Prosesball
submit the accountability report to the High Pragecthrough the head of the District Attorney ack
month.
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It is not mentioned explicitly in Article 42 thatpocess of settlement of cases with Penal Medidtio
settlement of criminal cases may be conducted dritsie court, however termination of prosecutiodeurthe
terms specified as in penal mediation has beenrdeted in the draft Penal Codso the Authority to do penal
mediation can only be made by the Public Proseainider general conditions to be fulfilled as sethfin article
42 paragraph (2) that is for the general interest Aor certain reasonsiowever, according to the writer's
opinion, the article should be elaborated in martaitl and detail about the parties involved in iediation (at
least: there are perpetrators, victims, the puiit the Public Prosecutor as Mediator), then tha fuf mediation
is sufficient with a letter of statement / writtepproval then whether it is necessary shall be nratlee form of
determination or decision of the Head of the lo&abrney General, or there must be a requiremembtain a
stipulation to the local District Court (it has riz#en regulated) and has not been explained t@srihat have no
victims (such as gambling) or the victim is thetStsuch as Narcotics / psychotropic, CorruptiorxebaCustom,
and etc).Subsequently, it needs further regulation in cds#raft of Criminal Procedure Code is legalizedtin
form of Government Regulation.

In the Draft of Criminal Code (KUHP), paragraphdsdribes the purpose of punishment, according to
Article 54 (1) the penalty is aimed to prevent doenmission of criminal offenses by enforcing legatms for
the protection of the community, to socialize tbewict by establishing guidance so that they becargeod and
useful person, resolving conflicts caused by craharcts, restoring balance, and bringing a peasedrety and
the punishmendre not intended for suffering and degrading hudignity.

According to the opinion of the writer, the proeiss contained in the draft of Criminal Code as
regulated in paragraph 2, the penalty guidanciel@B5 there has been an agreement and alignnitimthe draft
of Criminal Procedure Coddyoth acknowledging contextually that the purposecrirhinal punishment is no
longer an effort of revenge but rather a restoeafiystice (by considering justice and humanity)d dahe
termination of the Prosecution for the generalrige and / or for some reasons as an attempt tpedal
mediation in the criminal justice system in Indaaes

Furthermore, in line with the authority of the HalProsecutor, thing related to the taking decigbn
case done by Panel of Judges is also regulatdteibtaft of Criminal Code (KUHP) in the Second fstbf
Criminal, paragraph 1 on Criminal Section, arti¢le which states:

Considering Article 54 and Article 55, imprisonment to the extent is possible not to be imposed, when there
are following circumstances, such as the defendant is 18 (eighteen) years old or over 70 (seventy) years
old, the defendant has committed a crime at first time, a loss and the suffering of the victimis not too great,
the defendant replaces the loss of victim, the defendant does not know that the crime committed will cause
great harm, the crime is caused by the strong incitement of others, the victim of the crime encourages the
crime happened, it is the effect of a situation that is impossible to be happened again, the personality and
behavior of the defendant assure that he will not commit another criminal act, the imprisonment will cause
great harm to the defendant or his family, non-institutional development is expected to be quite successful
for the defendant itself, minor criminal penalty will not reduce the serious of the crime committed by the
defendant, a crime occurs among the families; or occurs due to negligence.

D. Conclusion

Based on the analysis and explanation of the pnabklat become the focus of discussion, it canomeladed
as follows:
1. From the point of view of Philosophy, Penal mediatimplementation based on Pancasila Value has had

formal legality as stated in TAP MPR Il Year 19%&la’AP MPR No. IV MPR in 1999, it is binding for
every Indonesian who practically reflects the Pail@@rinciplesDeity is the basis of a religious moral-
based legal culturé¢iumanity is the basis of a legal culture which respects@ntkcts non-discriminative
human rightsnity becomes the basis of a legal culture that unitedeaments of the nation with its various
primordial ties;Democracy is the basis of a legal culture that places poweleuthe power of the people
(democratic); an®ocial Justice becomes the basis of the legal culture in sod@Mith social justice so that
those who are socially and economically weak ateppressed arbitrarily by those who are strong.

2. From the Positive Legal Perspective, Penal Mediaticdhe criminal justice system, practically ire theld it
can be traced in various terms and policies, dsvist
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a. Inthe practice of customary law, the settlemenhwonsensus discussion by using the principle of
mediation has received acknowledgment in the 19%#sution article 18 B paragraph (®)further

also regulates the Emergency Law No. 1 Drt 195ickert paragraph (3) letter b that states “Custgmar

criminal that cannot be compared in the Criminatl€o

b. Penal Mediation in various law enforcer policiespsead as a policy undertaken by each law enforcer
namely:

- Supreme Court has issued PERMA No.2 Year 2012 @adfustment of minor criminal limits and the
number of fines in the Criminal Code.

- Attorney General of the Republic of Indonesia tigtothe Circular Letter of the General Prosecutor fo
Special Crimes (JAMPIDSUS) Number: B-1113 / F //lB&/2010 on May 18, 2010 regarding priorities
and achievements in handling of Corruption Criapplying a system of fine fines (Schking) in the
criminal acts of customs and taxation and the appiin of deponering on certain cases in termbhef t
public interest based on Article 8 of Law No.1626D4 on the Attorney General of the Republic of
Indonesia.

- Police Chief Letter No. Pol: B/ 30122 / Xl / 2008DEOPS on December 14, 2009 in handling cases
through ADR / Alternative Dispute Resolution andgRiation of the Chief of Police of the Republic of
Indonesia Number 7 Year 2008 about Basic Guidelifié&drategy and Implementation of Policing
Community in the implementation of POLRI duty.

c. Penal Mediation in the Criminal Justice System lsarseen practically, namely:

- Penal Mediation in Juvenile Justice, in practids talled DIVERSION that is regulated in Law
Number 11 Year 2012 about Juvenile Justice Systéoteal number 7.

- Penal Mediation in domestic Violence cases isleggd in the Law on the Elimination of domestic
Violence (PKDRT) No.23 of 2004.

- Penal Mediation in th8erious Human Rights Court System, in Law NumbeY &&r 2000 article 47
enables the settlement of lawsuit in Non-Judiciaywonducted by the Truth and Reconciliation
Commission, but in practice the settlement of Seriduman Rights cases in Indonesia has never been
completed in relation to the political interestsrfrtime to time, the involvement of the apparatus a
the length of the legal process.

d. Penal Mediation in the Draft of Criminal Code andh@nal Procedure Code, the idea of penal reform
makes the mediation of penal entering the drafthainge, the cessation of prosecution for a paaticul
reason only becomes the authority of the publisgcator.
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