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Abstract
Employment is a relationship between two partissially based on a contract where work is paid fod ashose
construction or determination is founded on dueigeobf the parties thereto. The law is well setitbdt if,
where there is an ordinary contractual relationslopmaster and servant, the master terminates ¢inéract the
servant cannot obtain an order of certiorari ormetatement. If the master rightfully ends the cactirthere can
be no complaint; if the master wrongfully ends teatract then the servant can pursue a claim fandges."
Employment under public authorities, however, stapd a different footing from an ordinary masterdan
servant relationship. This paper begins with thaipon of the Nigerian law as regards categoriescohtract
and the implication of each category of contractsemployment .It examines the nature of contract of
employment and the special nature of employmerls siatutory flavour, it focuses on the clarificatiof the
definition of an employment with statutory flavoawing on decisions at various levels of law. Tlaper also
examines and discusses the remedies available wwoagly dismissed employee whose employment enjoys
statutory flavour via an examination of some popakses known to the Nigerian Law.
Key words: Contract of employment, termination of employmestatutory flavour, unlawful dismissal, re-
instatement

Introduction

Cases of wrongful dismissal has become so prevatettie Nigerian economy and a source of concern to
lawyers and judges to the extent that during thE528ational Bar Association Annual Conference, thoely
concluded that, “injustice exists in the Nigerlahour market,” and call for a review of nationaltour Laws.
Similarly, Odeku & Animashaudnopined that cases of termination of employmeatiarabundance in Nigeria
with court rulings in favour of both parties to thentract of employment. In several instances,eimployer
suspends the employee indefinitely. After endleat, whe employees applied to court for a declarathat they
are still in the employer’s service. Such employaes usually in precarious situations as they doknow if
reinstatement will be ordered by the court or not.

Remedies however, have been found to be differétht iwgard to cases of employees given a legalistay
law other than that of the mere master servantioaships. “Where the employer terminates the egmpknt of
his employee, albeit wrongfully, the contract of ayment yet remains effectively determined. Thdyon
remedy available to such employee is award of dasiamd nothing moré’(Atilola, 2015). Hence, in the
normal master/servant relationship under common fhevemployee is entitled to only damages in tseof a
wrongful termination of appointment. However, whéhme relationship is above that of the mere masterant
relationship i.e. an employment with statutory flay, there exist a window of reinstatement for ¢neployee
whose appointment was wrongfully terminated.

! Onanuga, A., (2015, May, 19) Wrongful dismissallyers want labour laws received.The Nation, Retdewn March 19
2018

2 Odeku, K., and Animashaun, S., (2012) Foisting iting employee on an unwilling employer: The reredf re-
instatement revisitedPakistan Journal of Social Scienc8¢5)

3 Atilola, B., (2015), Expanding the frontiers of doyment with statutory flavours: A review of the (Beme Court’s
decision in Longe v First Bank., National Industr@burt of Nigeria available innien.gov.org/publicats/expanding the
frontier of employment with statutory flavours1.pdf
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According to Muhammed, I, T., JSC (as he then vimshe case oPower Holding Company Plc v Mr. I. C.
Offoelo! The learned Justice opined théathe mere fact that an employer is a creation disathat it is a
statutory corporation or that the government heeshin it, does not elevate its employment to with
statutory flavour. Rather there must be a nexusdimt its employee’s appointment with the statuéating the
employer and corporation.”

Contract of Employment

A contract of employment is defined as “any agresimehether oral or written, express or implied vety
one person agrees to employ another as a workethahdther agrees to serve the employer as a wbfkeis,

in legal parlance, commonly referred to as masterasit relationship. A contract of employment mayitbany
form, and not necessarily in writing. A contractesfployment may be inferred from the contract ef plarties
if it can be shown that such a contract was intdralthough not expressed. The inference may bettezbif

such service is incompatible with the employniefhis may happen where the parties are relationshare
the service was performed on the basis of a chafigyertheless, a contract of employment may beunlass
there is a statute requiring writing or deed.

The basis of employer-employee relationship isdbetract of employment and the ordinary inciderftshat

relationship. The contract of employment is theopivedrock or foundation upon which the employestbase
his case in a court of law. He succeeds or faittnuhe terms of the contract of employment. Incffevhere
the contract of employment has been reduced initingyr the court, as well as the parties, is bobgadhose
terms. The court has no duty to look outside thesestipulated and agreed therein by the partitiset@ontract
in determining the respective rights and obligation the parties in case of disputes arising froendontract.
The court in the case éfederal MedicalCentre, Ido-Ekiti & Ors v Folorunshiayode Michaet emphasized
the decision inN.I.I.A. v. Ayanfalif Fasanmi JCA, (as he then was) enumerated the (Bjeeategories of
employment recognized by the Nigerian court a®ted!:

° A pure master/servant relationship under common law
° Employment where the office is held at pleasureroployment at will, and
° Employment protected by statute.

A pure master/servant relationship under common law

This is a contract of employment whereby one pardyled the employee, agrees to perform some serar
another, the employer, in return for the employpriemise to pay him some consideration called wégésere
the employer terminates the employment of his egg#p albeit wrongfully, the contract of employmeet
remains effectively determined. The only remedyilabée to such employee is the award of damages and
nothing more® The quantum of damages recoverable by a partyvfongful termination of his employment
will largely depend on whether termination of thepdoyment was as a result of failure to give thguned
notice or as a result of an alleged malpractidethe wrongful termination is as a result of tiemer, the
quantum of damages recoverable may be the empkogatary for the period of the required notice ibittis
due to the later, then such a determination cawifsit some stigma on the character of the emgdofpr which
he shall be entitled to substantial damages fapmeéyis salary for the period of the requisite cefi

The court has no power to declare such wrongfahiteation null and void. This is found on the pripiei of law
that the court will not impose a willing servant @am unwilling master even where the master’'s behavor the
adopted procedure is manifestly wrong. This wasfigd in Odin Kerimere v ImpresiBakilon (Nig) Ltd? His
lordship, Opene JCA puts the principle succindilyst

1 LPELR (SC 7/2006) December 14, 2012.

2 Freedland, M., et al. (2016)he Contract of employmen©xford University Press

3[2009] All FWLR 1177 at 1221

:CA/AE/84/201O (The Court of Appeal, Ekiti Judicidivision) Nigeria, December 6, 2012) LPELR 20406 (CA)

® Nwazuoke, A. N.,.(2001) Introduction to Nigeriamw (I Ed.) Department of Public Law and Jurisprudenceb@l
Onabanjo University, Ago Iwoye; Atilola, B.,, (2015)lbid ; Utobo, J. O., (2017) Employee’s Contract of employment and
wrongful dismissal from servicéfrican Journal of Politics and Administrati&tudies, 7(1).
" Mobil Producing Nig. Ltd v Udabid. at p. 1183
8 .

Ibid.
® Kerimerev Impresit Bakilon (Nig.) Ltd
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it is settled that an employee cannot compeéthployer to retain him no matter how desirable that
may be on humanitarian or other ground. In as mighsame was an employer cannot compel an
employee to remain in his service no matter hovsjrehsable his service may be to his emplbyer.

Features of a master/servant relationship:
° Partiesto the contract:
In the case of a master servant relationship tleeist primarily two parties to the contract in the
confines of common law (i.e. the employer and timpleyee).
° Distribution of powers:
There exists an uneven distribution of power in ith&ster/servant relationship. The law permits the
termination of employment of the employee by theplayer for misconduct. “Gross misconduct has
been identified as a conduct that is of a grave waeidhty character as to undermine the confidence
which should exist between the employer and thel@yep. Further, the master does not have to report
the matter to the police let alone wait for prosieecuto be done. He does not even have to reach a
decision on an alleged crife.
° Remediesfor unlawful termination of employment:
In the master/servant relationship as understoathéyaw, the only remedy available to an empldgee
the award of damages as echoed in the caskuaofe Osisanyav Afribank Plc,® where George
Oguntade (JSC) (as he then was) ruled that thartation of appointment of the employee was wrong
based on evidences presented but still ruled thus

The law is that a servant should only be paid toe period he served his master and if he is
dismissed as in the case, although wrongfullyhaligetss the amount he would have earned if his
appointment has been properly determined

An exception to this rule is seen in the cas@©#blo v. HeliosTowers® where the learned judge, Justice O.
Obaseki-Osaghae set aside the letter of terminafi@ppointment of the employee because the employdd
not sufficiently prove the reasons stated in it] awarded damages also because of a restrictirigacoentered
into by the employee with the employer.

Employment wher e the officeisheld at pleasure or Employment at will

Employment at will concerns itself with an employrhéeld strictly at the pleasure of a party, thisrét any
explicit law defining their characteristics in commm At-will means that an employer can terminate an
employee at any time for any reason, except amallleone, or for no reason without incurring legal
liability. Likewise, an employee is free to leazgob at any time for any or no reason with no askvdegal
consequences. At-will also means that an emplogarohange the terms of the employment relationgitip

no notice and no consequences. For example, alogenan alter wages, terminate benefits, or redasid
time off. A growing number of workers are no longenployed in ‘jobs’ with a long-term connectiontiwvia
company but are hired for ‘gigs’ under ‘flexibletrangements as ‘independent contractors’ or ‘cdasts.
While the rise of this ‘gig’ economy is praised §yme as a response to the wishes of a more entexpial
generation, it is more likely that it is driven llye concerns of businesses to lower wages and ibensfs
during business down-turns while also reducingrtieinerability to unfair dismissal lawsuits.

Exceptionsto employment at will

The courts, particularly in the United States whitne idea of employment at will is predominanthagtised
have carved out exceptions to the ‘at-will’ prestimpto mitigate its sometimes harsh consequeridese are
common law and statutory exceptions. The three megonmon law exceptions are public policy, implied
contract, and implied covenant of good faith, white statutory exceptions are illegal discriminatiand
retaliation. The at-will presumption is strong, fegr, and it can be difficult for an employee tova that his
circumstances fall within one of the exceptions.

! See Emmanuel N. Nwobosi v African Continental Barét 5.C. 91/1991 (The Supreme Court f Nig. Jul§,11995)
LPELR S.C. 91/1991Francis Arinze v First Bank of Nigeria Ltd, S.C 82ROLPELR20132 C.A.); Keystone Bank Plc

Kazzim Yiggon (Court of Appeal, Yola JUDICIAL Divisig LPELR s.c. 82/2000

2 Mike Eze v Spring Bank Nigeritlc, (SC December, 9, 2011) LPELR —-S.C. 69/1998

3 (2007) SC December, 9, 2007), LPELR- SC 135/2001

* Okolo v Helios Towers

® Friedman, G., (2014) Workers without employers®w corporations and the rise of the gig econoRsyiew of
Keynesian Economi&(2), pp 171-188
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Common law exceptions
i. Public policy

The most widely recognized common law exceptiorih® ‘at-will' presumption protects employees aghins
adverse employment actions that violate a publier@st. This common law exception is similar tag anay
overlap with, the retaliation exception which ptuts employers from disengaging employees in raialh for
engaging in legally proper, necessary, or desiratliwities such as whistle blowing.

ii. Individual Contracts of Employment

Some organisation may develop an individual contoh@mployment that will expressly state and matlthe
terms of employment and conditions for discharget #n employer must follow. Although employment is
typically not governed by a contract, an employeaynmake oral or written representations to emplsyee
regarding job security or procedures that will bdofved when adverse employment actions are takesu,
these representations may create a contract fologmpnt.

iii. Good faith and fair dealing

The exception for a covenant of good faith and faling represents the most significant deparfno® the
traditional employment-at-will doctrine. Rather mhaarrowly prohibiting terminations based on pulpladicy or
an implied contract, this exception reads a covewdrgood faith and fair dealing into every emplamh
relationship. It has been interpreted to mean eithat employer personnel decisions are subjea tfust
cause” standard or that terminations made in bl & motivated by malice are prohibited. The emypls
cannot fire a person in order to avoid their dytesch as paying for healthcare, retirement, orrmsion-
based work.

It is difficult for a plaintiff to prove all of thepromissory estoppel elements, especially in anleyngent
context. Some courts reject outright promissotp@el claims made by an at-will employee by codieg
that an employee cannot reasonably rely on a peafiemployment if the employment is at-will. dny case,
promissory estoppel provides only a limited reméadycomparison to a breach of contract claim. Tikis
because damages are calculated based on the imligidrevious employment, and not on the promised
employment.

The statutory exceptions
In addition to the common-law exceptions, therease statutory exception to the at-will employmeattrine,
this include:

i Illegal Discrimination

This exception prohibits employers from basing ewplent decisions on an employee’s race, colougiogl,
sex, national origin, age, disability, or sexuaéptation.

It is important to recognize that discriminatioatstes shield members of protected classes oniy &dverse
employment actions made because of their membeistaprotected class. In other words, an employay
fire Jane because she failed to perform the redjfiinections of her job, but not because she iswhaelchair.

ii. Retaliation

Retaliation is another statute-based exceptiorhéoat-will presumption. Federal and/or state lgsshibit
employers from firing employees in retaliation fengaging in legally proper, necessary, or desirable
activities. Example of protected activities inaduclaiming minimum wage or overtime compensatiomgaging

in union activities, opposing unlawful discriminato practices, filing for workers' compensation, and
‘whistleblowing.’

Employmentswith Statutory Flavour/Employment Protected By Statute:

This is a special category of contract of employnaerd the major concern of this paper. It is spldaithat the
employment is a creation of and regulated by statBich employments are said to have a statutavedt, a
special type which entitles the employee to theedyrof reinstatement in the event of unlawful dissal. The
general principle is that where the contract ofiseris created by a statute and the procedurthéoremoval of
the employee is defined in the said statute, nongliance with that statutory provision renders the
determination of such contract unlawful and null oid.
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According to the court in the case@buncil of the Enugu University of Science andhfietogy & Ors v. E. N.
Ude!, “An employment is said to have statutory flavor whée appointment and termination of such
employment is governed by statutory provision. timeo words, where the contract of service is goeéroy the
provision of statute or where the contract of smnare contained in regulations derived from sgatiience it
vests the employee with a legal status higher thamrdinary master and servant relationship.

“There is a distinction between a contract of ssrvat common law, and a contract of service wigtiusbry
flavor. Whereas at common law, a contract of peabaeervice is determinable by the master on reddena
notice or on the notice stipulated in the contracthe parties. However a strict compliance is megliin
contracts reinforced by the statufeFurther, an employment with statutory flavour iscmfirmed employment
of an employee with an employer whose procedurdefionination and employments are outlined in augtat
provision of law etc. It is however not defined hyprobationary employment with an employer whose
formation is backed by a statutéBaba v. NigeriarCivil Aviation Training Centre, 1986

It must however be noted that, the fact that amigation is a statutory body does ipsto factomean that the
conditions of service of its employees must be o$pacial character ruling out ordinary master-sgrva
relationship. To have a statutory flavour, the appoent and removal of the employee must be definetie
enabling statute so that a valid determination wwhsemployment is predicated upon the satisfaabibthe
statutory provisions. His lordship, the eruditegyrKaribiwhyte (JSC), admonished counsels os isue as
follows:
The argument, though quite misconceived, now séemse common with counsel that any officer,
employed by a statutory body enjoys an appointiwéhtstatutory flavour. Nothing is farther from the
true legal position. The character of an appointinand status of the employee in respect thereof is
determined by the legal character and the contrafcthe employee. Hence, where the contract of
employment is determinable by the agreement opé#nges, simpliciter, there is no question of the
contract having a statutory flavour. The fact thfa¢ other contracting party is the creation of atate
did not make any difference. However, where thalitions for appointment or determination of the
contract are governed by the preconditions of aabding statute so that a valid determination of
appointment is predicated on satisfying such steyuprovisions, this is a contract with a statutory
flavour.

Similarly and in the same case, Kutigi JSC (ashka tvas) opined as follows:

The fact that the respondent is a statutory bodgsdoot mean that the conditions of service if its
employees must be of special character ruling dwet telationship of mere master and servant
relationship. The Court must confine itself to tiems of contract of service between the partieighvh
provide for their rights and obligations.....

It is within this category that we find the caséswere the contract is not determinable by thdi@srbut only
by statutory preconditions governing its deterniowt*
Thus, in determining whether a plaintiff is in tbategory or class of employees entitled to be statad in the
event of wrongful or unlawful dismissal, the apmiate test is whether the conditions of service|uding the
appointment and removal, is prescribed or definedistatute or regulations made there under. hois
sufficient that the employer is a public or statytbody.

Procedurefor termination of an employment with statutory flavor:

There isn't any laid procedure by law for the taration of an employment which enjoys statutory dlavas it

isn't terminable by mere noticeWhere a contract of service enjoys statutory ptaie, it can only be
terminated in the manner prescribed by the govgrsiatutory provisions, a breach of which rendées dct

ultra vires, void and of no effektThe only legally acceptable means of terminatingpatract of employment
that enjoys statutory flavour is re-echoedMosibau OlatidoyeAdeniyi v.Ejigho LocalGovernment, “where

1 (Court of Appeal, Enugu Judicial Division April 18014), LEPLR-23013 (CA)

2 Obayan v University of llorin, The Supreme Courf\ifieria, February, 2018

% Baba v Nigerian Civil Aviation Training Centre, (CooftAppeal, Kaduna Judicial Division, September, 2%86) LPELR-
21095 (CA).

4 See Bashir Alade Shitta-bey v Federal Civil Ser@oenmission, LEPLR-SC 57/1980.

® Atilola, B., (2011)lbid

® Odeku, k., and Animashaun. S., (201

" LEPLR-SC. 22017, (C.A)
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an employee is sought to be removed in a contrébtstatutory flavour of employment wherein the ggdures
for employment and discipline including dismissid apelt out, such a contract must be terminatedviiay and
manner prescribed by statute. Any other manneemwhihation is inconsistent with the relevant setand is
thus null, void and of no effect.”

Remedies for wrongful termination of employment with statutory flavour

“Where an employee’s service is protected by staamd his employment is wrongfully terminated, foauld be
entitled to re-instatement in his office and in ilidd, damages representing his salaries duringpén®d of his
purported dismissal(Musibau OlatidoyeAdeniyi v Ejigho_ocal Government(2013); Bashir Alade Shittdey
v. The FederaCivil ServiceCommission, 1981).

Public servant can only be validly removed fronviser if the procedure prescribed was followed andeothe
dismissal or termination of appointment is declamatl and void, the effect of such a pronouncenigthat the
civil servant was always and still is a civil semtza

Consequent on the foregoing there exists a sajigggtion: what is a reinstatement?

What isa re-instatement?

According to the court i@bayan v Universitpf llorin®, a re-instatement is to replace a man in the posftom
which he was dismissed and so to restore to stptngnte before dismissal. Thus, a reinstatemeant trder of
mandamus to an employer to return to and restaestéitus quo prior to dismissal as seeraderal Medical
Centre, Ido-Ekiti& Ors v Folorunsho Kayod#lichael? Consequently, where an employee gets a reinstateme
order, it means he is to return to his post likeMasn’t dismissed.

Reinstatement outside the public service

That the court would not force a willing employe® an unwilling employer and vice versa is undisgutaut
recent judgment in favour of Longe (an improperigndssed director of First Bank) and Jennifer Adith
Okolo (a former employee of Helios Towers Nig. ltdsuggests the applicability of the technicality o
reinstatement order in the private sector, whereraployer is unwilling to take back the employee.

In the case of Mr. Longe boarding on the statufayour of a director in accordance with the guide$ of the
Companies and Allied Matters Act, (a former manggiirector of First bank Nig. Plc), the court imgested the
ruling of a reinstatement to mean; a reinstatenb@ck into office till the day of the judgment aspifoper
termination of employment between the two partiesilel be conducted tomorrow. Hence, the plaintifaires
all benefits accrued to his office till the dayjofigment at the supreme court.

In the case of the latter, although not an emplaytrepiced with statutory flavours, the Nationalusttial Court
gave a reinstatement order owing to the specialifea the contract of employment possessed. Theaobrof
employment possessed a binding clause which forllagleemployee from picking up an appointment in a
telecommunications company for two years from tla¢edof termination of appointment. Hence, the court
interpreted its reinstatement order to mean theeghing as in the early discussed case of Longe.

Conclusion

Summarily, from the judgments of cases of Shittp-ttethat of Obayan, it would be noted that the edyn
available to an employee whose employment is spigigldl statutory flavour is reinstatement. Althoutite

principles of these reinstatements remain ultinyated same, its definition and implication may vanross the
sectors of the economy (i.e. the private and pu#ictors). In the public sector, the employee oot to hold
the office and enjoy benefits of the office eveargeafter the determination of the case. Elsewtmrnsjde the
public sector (i.e. the private sector) the implma of a reinstatement order is that the employas still in the
employment of the employer till the date of disralsand he is entitled to salary for the amountoré$eeable

! Musibau Olatidoye Adeniyi v Ejigbo Local Governme@013) LEPLR-SC 22017 (CABashir Alade Shitta-bey v The
Federal Civil Service Commission, Ibid
2 Federal Medical Centre, Ido-Ekiti &rs v Folorunsho Kayode Michaglq12) LPELR-20406 (CA)
3 .

Ibid.
4 See also Power Holding Company Plc v Mr. I.C. Qffpé PELR-sc 7/2008Federal Civil Service Commission v J. O
Laoye LPELR-SC 202/8Tentral Bank of Nigeria v Igwillo, (2002) LPELR SC 116/2002
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years he would have been in such employment haccdss been properly determined, hence he doesn't
physically return to his post.
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