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Abstract
Article 33 of the 1945 Constitution of the Repubtitindonesia states "The earth, water and natesmurces
contained therein are controlled by the State aswdl dor the greatest prosperity of the people'this article,
"water" as an object is controlled by the Statee Words "mastered” by the "State" in Article 33 thre basis for
the interpretation of the concept of state managenide first laws applying the concept of statenageement is
the Law No. 5 of 1960 concerning Basic RegulationsAgrarian Principles (hereinafter referred withlRA).
The basic regulation of water resources manageoanbe elaborated in some aspects such as envinteme
aspects, economic aspects, and social aspects.
Keywords. Regulation, Water Resources, Sustainable Managieme

1. Introduction

Water is one of the absolute sources of life fomhnity. It is why water in the history of humarelihas a
central position and is a guarantee of the cortinofi human life on earth. The existence of wasea imandate
and the gift of God to be utilized and must also greserved for the survival of humanity itself. #n
philosophical context, the water in a region is egafly seen as a common heritage (common heritage
resources].Article 33 of the 1945 Constitution of the Repuliif Indonesia states "The earth, water and natural
resources contained therein are controlled by thte &nd used for the greatest prosperity of tloplgé. In this
article, "water" as an object is controlled by Btate. The words "mastered" by the "State" in A¢tR3 are the
basis for the interpretation of the concept ofestatanagement. Article 33 is also known as the lartd
Indonesian economic and political ideology becausentains provisions concerning the right's masragnt of
state.

The first laws using the concept of state managémsehe Law No. 5 of 1960 concerning Basic Redoiet on
Agrarian Principles (hereinafter referred with UUPAbrar stipulates that UUPA defines authentically the
right's management of state as mentioned in Artklearagraph 2, but it is specifically concernihg earth,
water and space. It is then more specifically reigarland. In the reporting of the explanatory immber 11 / 2,

it is affirmed that the words “managed by the StateArticle 2 of UUPA is not meant to be owned,thbe
notion is to give authority to the State as an oizgtion of power from the Indonesian nation.

Therefore, it can be concluded that water has skeree for the sustainability of an entity, whaeedtate has an
obligation to regulate the availability of cleantara This is due to anxiety that the number of watmtinues to
decline, so that the availability of water supphp®is a gap between recharge and exploitation. Xtnaation of
ground water for drinking and industrial purposesl averexploited irrigation will cause the earthater
reserves to decline. The result is that the watitdhas decreased sharply (decreasing). Regattiag
importance of water availability, it is deemed resagy to formulate sustainable water resourcesigeraents
that can guarantee the water sustainability ohthe generation.

2. Environmental Aspectsin Water Resour ces M anagement

The political transition of reform with a long ped of time rise to a variety of conditions that mar less
influenced the implementation of various environtaémolicies consistently. Although, the governméiat
affirmed formally its commitment in the managemehnhatural resources as regulated in the law, thueality,

1 A. Hafied A. Gany,“Water Resources Entering to Globalisation Era (%&m Daya Air Memasuki Era
Globalisasi)”, Constitutional Court Journal, Jakarta, 2005, p. 13

2 pbrar SalengThe Right's Management of State over Mining basedhe Indonesian Constitution 1945lak
Penguasaan Negara atas Pertambangan berdasarkangtimtlang Dasar 1945, Program Pasca sarjana, Bantie®o,
pp.2-3.
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it has been shown that environmental managemertilisinaccurate. Therefore, between environmental
management and a commitment to "sustainable deweln) is still far away from the reality.

The term "sustainable development” was first cdflgi stated in the Law Number 23 of 1997 concerning
Management of the Environment. It had not yet kmalae Law Number 4 of 1982. The Law Number 4 of298
had only recognized the term "environmental insigRtegarding the use of the term, it can be seah ttie
direction of the conception of the thought of eomimental development has developed in a specifection,
namely sustainable development which contains timeiples of environmental insight.

The use of the term sustainable development witiremmental insight is certainly not used for gehtbut it is
a response from the actions of exploitation angdarcale exploration carried out by using advamntegience
and technology to cause damage and deterioratidanations and natural carrying capacity for lifes it is

known, the universe and the surrounding environrigeah order of unity of ecosystems that are irgpeshdent
between one and the other. The damage in one ditezmainly affect and have an impact on otheids.

Living natural resources and their ecosystemstaartost important part of natural resources whimfisist of
animal nature, vegetable nature or in the formaifiral phenomena, both individually and collectwvkbving

the functions and benefits as the constituent edsnef the environment, whose presence cannot filaced.
Considering its nature cannot be replaced and ma@sportant position and role for human life, thba effort to
conserve living natural resources and the ecosyiean absolute obligation of each generatiomaddition,
according to N.H.T Siahaan, the definition of theviEonment is a unity of space with all objectsweo,

circumstances, and living things, including humaarg] their behavior, which affect the survival loé fives and
welfare of humans and other living things and déecatheir lives?

Discussing about water resources will certainly betseparated from the laws and regulations gavgriti
Until now, the law governing waters is the Law Nwnli1 of 1974 concerning Water Resources and the La
Number 7 of 2004 concerning Water Resources. Horyélve Law Number 7 of 2014 has been cancelledhby t
Constitutional Court Decision in the case No. 83/PXl/2013.

In addition, developments Industry has spurreduse of water for domestic industrial purposes, agdwer,
irrigation, etc. It is also a threat to the availip/ quantity of water and its quality. Some thie problems arise
due to industrial waste, agricultural activitieadalecrease in ground water level. The effect tiféh, sea water
intrusion occurs which has an impact on an unhgdiNing environment. Therefore, the use of watsaurces
should be managed with the principle of "sustai@abhd the principle of "environmental insight".

Philosophically, water is a gift of God Almighty whs the source of life and source of livelihoodatival
resources such as water, air, land, etc. are ésiseygources for human survival. At present, thiescimption of
clean water in the world is dominated by plants tmmsume 85% of the amount of fresh water in theldi. If
Indonesia's current population of 250 million pepb fulfill their food needs, it would require ancumulation
of fresh water for food production of 30.33 triltiditers of water / month. Fresh water must belatée in good
quality, free from contaminants that hydrologicgtle, especially in the rainy season whose cydtesdaplace
every day. This means that the recycled water malsi be maintained in quality to form quality food
ingredients®

This fact shows that water is absolutely necesgaproduce food with a very large amount to meetdhily
needs of each. In 2005, the total population obiresbia is 218.9 million. According to the 2010 plagion
census, the total population has increased to 28#l®n. It is not easy to be able to serve theed of such a
large population. Indonesia is one of the five ¢des with the largest amount of water availabilitythe world.
Two countries above Indonesia, including Brazil &fdna. Water availability in Indonesia reache008,m3 /

! See the explanatory of the Law No. 5 of 1960 ons@oration of Living Natural Resources and its Ectesys

2N.H.T SiahaanEnvironmental Law and Development Ecol@gwkum Lingkungan dan Ekologi Pembangunan)
Jakarta, Erlangga. 2004, p. 4.

3 SeeHoekstra, A.Y. and Chapagain, A.Klobalization of Water: Sharing the Planet’s Frestier
ResourcesOxford, UK., Blackwell Publishing, Oxford, UK. P8.

4 Gunawan JusufBlue Gold the Source of Live; the Joint Resporigibih Water Resources ManageméBtas
Biru Sumber Nyawa Kehidupan (Tanggung Jawab Bersat@andMengelola Sumberdaya Air Berkelanjutan), Jakd?f.
Berita Nusantara. 2015, p. 4.
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capita / year, still above the world average ofyd000 m3 / capita / year. However, the poterfbalwater
availability in Indonesia is not linear with poptita distribution®

Calculation of household clean water services hasnbstandardized by the government depending on the
population and location of the region. For examtie,island of Java which covers 7% of the totatllarea of
Indonesia has only 4.5% of the total national fresier potential. But this island is inhabited bgward 65% of

the total population of Indonesia. This conditifinstrates that the potential for water scarcityava is very
large. If you look at the availability of water peapita per year, on the island of Java there ae 9750 m3 /
capita / year, still below the standard of sufficig of 2000 m3 / capita / year. The availabilityvedter will
continue to decline so that by 2020 it is estimated only 1,200 m3 per yeanf household clean water will be
available.

In relation to the environment in Indonesia, whishregulated in the provisions of Article 33 of th845

Constitution of the Republic of Indonesia, it stathat "the earth and water and the natural resswontained
therein are controlled by the State and used fergtteatest prosperity of the people". It then carséen that
water which actually natural wealth is should batoglled by the State and used for the prospefith® people,
which means that there is no other power capabt®utirolling water other than the state and is usdor the

interests of the people.

In the Law Number 23 of 2009 concerning Environraémrotection and Management, it is stated that the
conservation of natural resources is the manageaierin-renewable natural resources to ensure wis& use
and renewable natural resources to ensure thencitgtiof their availability while maintaining andnproving
their quality. Natural resource (SDA) Conservati®an effort to maintain the existence and sushdlityaof the
condition, the nature and function of water so thit always available in sufficient quantity agdality to meet
the needs of living things, both now and in theufat Arsyad further states that water and soil enraion are
two activities that are very closely related to amether. Each treatment that is carried out od, larwill affect

the water system in that place (on site) and thasaon the downstream (off sife).

Management of water resources is not managed pyopdt create chaos, for example the occurrence of
conflict in the use of water between the commuaity the bottled drinking water industry, which Iscaa
driving factor and is considered by the judgeshim €onstitutional Court to cancel the Law Numbeaf 2014
concerning Water Resources and deciding again tissngaw Number 11 of 1974 concerning Irrigation.

3. Economic Aspectsin Water Resour ces M anagement

Water is a basic element that is important forstadility of ecosystems. The water is also a natesource that
is absolutely necessary for life not only humans, &so for other living beings and their enviromnelhe
availability of water resources varies both in gitgrand quality. The functions and benefits of @ratequire
various efficient and effective water improvementdaprotection efforts' The population growth and
environmental problems create difficulties in emsgrequal access and the availability of sustamadshter
resources. The human need for water always incseager time due to the increasing intensity andetarof
water needs.

Today, a global water crisis is becoming currentiremmental problems, which is expected to detatmin the
coming decades. When the crisis gets worse, someefilorts to redefine rights to water will be nedde
Economic globalization changes the notion of waterpublic ownership into private property, whicHl Jwie
exploited and traded freely. The global economiteordemands the removal of all restrictions onrtiies of
water use and the creation of a water market. Stgwsoof water trade are free to view private prgpeghts as
the only alternative to state ownership and the fmarket as a substitute for the regulation of duceatic water
resources.

In contrast to other resources, water must es$igntéanain public property and is managed especialllocal
community. In fact, around the whole community oivate ownership of water is a very strict prohiit

Libid.p.26.

2 |bid.

3 Arsyad. SConservation of Land and Waté€onservasi Tanah dan Air). Bogor, IPB Press. 20082p

4 Ahmad Santosa)emocratization of Natural Resources Managen{Bemokratisasi Pengelolaan Sumber Daya
Alam), Indonesian Center for Environmental Las (ICEL), Jakar999, p. 195.

5 M. Daud SllalahiPengaturan Hukum Sumber Daya Air dan Lingkungaruplidi IndonesiaPenerbit Alumni,
Bandung, 2003, p. 11.
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Based on ancient texts such as the Institute diinlars shows water and other natural resourcepualoéic goods
based on the laws of nature where these objectscamenon property of mankind, namely air, flowingtera
and the sea including the beach. Article 6 of thevINumber 7 of 2004 states that water is contrdilgdhe
state for the prosperity of the people. It canrtierpreted that the philosophy of the law is i limith Article 33

of the 1945 Constitution of the Republic of Indaaesamely to consider water as a public good. Hewefor
some circles the substance of the law is almoststirae as the Law Number 11 of 1974 in terms of its
capitalistic nature. The Indonesian Forum for theviEbonment (WALHI) even suspects the government's
privatization of water resources through the namesources lav.

The idea of privatization itself come from recommation of the World Bank, which argues that
commercialization and privatization are an effeetholution to overcome the lack of water avail&pili hrough
these two strategies, unlimited water use can lgraited with the right to watérMeanwhile, on the other
hand, the government has another opinion. Accorttinthe government, three functions of water resesir
namely social, environmental, and economic funati@s stated in the Law, of Natural Resources. Those
functions cannot be seen separately. However, treya unity that are consistent with the principtés
sustainable developmehfhe government considers that the management & wesources does not merely
prioritize economic functions. In relation to wateranagement, social and environmental functionsaiem
prioritized as controls to avoid abuse of authctity

In connection with this, it is necessary to looktet history of making the law on water resourédghe time of
the 1997 economic crisis which caused the Indonest@nomy to fall and the balance of payments iefie
Government finally encouraged to seek loans thaewguick disburse” to help Indonesia's negativiadize of
payments at that time. In this regard, the WorldiBaffers loans such as Structural Adjustment Lq&#s.) to
the Indonesian government, with the requirementaigy out structural changes (institutional, retpia and
management of certain sectors)t is initially with the name NATSAL (Natural Resmes Structural
Adjustment Loan) which covers the forestry, agtietd and water resources sectors. In preparatidil, AL is
divided into AGSAL (Agricultural Structural Adjustmt Loans) and FORSAL (Forestry Structural Adjustme
Loans) which only deal with the agricultural, fargsand water resources sectors. The AGSAL progitzan
converges again into a Water Resources Sector #djtion Loan (WATSAL) which is only related to thvater
resources sector. The main agenda of this progsaim ieplace the Law No. 11 of 1974 concerningyation
and its legal products under which it is consideted it is time to reneW.

The Government of Indonesia through the Decre@@fQoordinating Minister for the Economy creategager
resources policy called the National Water ResauRagicy Direction (National Policy on Natural Raswes) as
stated in the Decree of the Coordinating Ministar the Economy Number: KEP-14 / M.EKON / 12/2001
concerning National Policy Direction for Water Resmes. In essence, the National Policy on NatuesioRrces
contains five main missions of reforming Indonesiaater resources management, namely: 1) Consamnveti
sustainable water resources, 2) Utilizing fair wagsources for various community needs that meality and
quantity; 3) Control of water damage; 4) Empowertamd increasing the role of the community, theate
sector and the government; and 5) Increased opemamesavailability of data and information in watesource
management.

The Natural Resources National Policy Contentx#ngined in depth show a major dilemma on the piathe
government, which on the one hand must fulfill erld Bank's desire to pressure the governmenugiidghe
withdrawal of disbursement loans, and on the otfzerd the government seems to some extent stéhlisg to
its conscience to maintain the interests of its @&nple over water resourceShe reform of water resources
policies through the Natural Resources Nationaich@nd the Natural Resources Law are in line wittat the
World Bank wants to open the door for the privagetsr to become a government partner in managirtgrwa
resources. In accordance with the World Bank's epnof Public-Private Partnership (PPP) and PriGsetor

! See Wahana Lingkungan Hidup IndoneBialjtik Air, http://www.walhi.or.id/publikasi.

2 |bid.

3 |bid.

* |bid.

5 Hamid Chalid,The Human Right over Water: The Study on Water laMeitherland, India, and Indonesjak-
hak Asasi Manusia Atas Air. Studi Tentang Hukum diiBelanda, India dan Indonesi&)lssertation of PhD Program of
Law Faculty University of Indonesia, PostgraduategPam, Jakarta, 2009, p. 322.

% Ibid.

" Ibid. p. 329
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Participation (PSP)Thus, the water has been assessed as an econoatc According to E.S. Savas, the
objects and services can be categorized into 4@eés, as following$:
1. Private goods, which are consumed privately andharg@ossible to obtain without the distribution
process and involvement of other parties, resultirgcost burden for the distribution.
2. Common-pool goods, which are consumed privatel\ckviaire almost impossible to prevent others
from getting them for free.
3. Toll-goods, which are goods consumed togetherhmretare costs that must be borne. If one of the
consumers does not bear the cost, then he ha#atiim to consume the item.
4. Collective goods, which are goods consumed togéttatthave no cost so that it is almost impossible
to prevent others from consuming.

Related to goods and services theories, water @s@mmic good is closely related to the positibwater as
private goods and toll goods. An example of it idtled drinking water which can be categorized agape
goods. While water distribution by drinking waterrgpanies is a form of toll goods. Private sectatigpation
commonly referred to as privatization is seen agag out in providing inefficient, complicated andrapt
public services because of the enlarged state beraay. The enlarged state bureaucracy is caused kpast
three things: increasing public service needs, dugeatic desire to meet public service needs, anckased
resources for the fulfillment of public services.

Regarding the water sector, privatization is dribbgrthe increasing need for clean water supplydistlibution
while the government as a public servant cannotigeogood service. The private sector can work ttugrewith
the government / state as the holder of tenurdsighier water. Efficient and effective cooperatisrseen as
being able to improve the quality and quantity lea water supply to the pubfi&ven supply and distribution
cooperation is not only related to clean water,disb to wastewater as practiced in America.

If it is understood more deeply, it turns out thevatization of water resources management has tesdized in
Indonesia through various laws and regulationsiénwater sector which was formed based on pressmethe
World Bank. The concept of the right's of state agement over natural resources specifically reltdedater
resources is not based on sustainable managememtef resources. In connection with this, it ise®sary to
have management of water resources which are lgsicemed by the provisions of the legislation ththe
basis for strengthening the provisions returnedh® nature of Article 33 of the 1945 Constitutiohtbe
Republic of Indonesia which essentially states weter resources are managed by the state ancagsadch as
possible for the prosperity of the people. Themfoall economic policies developed specifically thre
management of water resources must refer and natstonflict with the principles set out in the 1945
Constitution of the Republic of Indonesia. Now, f®blem is no longer a matter of agreeing or disaigg
with such constitutional provisions. The constitatias the highest law is the highest nationality eonsensus
agreement that must be used as a joint guidareléstate administration activities.

4, Social Aspectsin Water Resour ces M anagement

Water is a gift from God as one of the supportssilnival resources of humans and other livingghinVater
is basic daily need to support human being’s déiy Many people think that water is an unlimitezsource,
even though in fact only one percent of all watesilable on earth is in the form of fresh waterttban be
utilized by humans. With its hydrological cycle, temis considered as a renewable resource. Howthere has
been an imbalance between the availability and s\@édvater because of the growing population, iasimy
development and economic activity, intensified o$evater, water pollution over the past few decadexl
global climate change.

In line with those issues, the discourse relatethéoidea of who is belong to the water is questitthls water
included in private ownership or is it public? Whigthts do people have and should they have regandater

! See Naren PrasaBurrent issues in Private sector participation (ASR® water servicesJN Research Institute
for ~ Social Development hftp://www.unrisd.org/unrisd/website/document.nsf/%g8Publications%299BC5BBB9
AB6673C125723A004B92BC?OpenDocument).

2 R. Ismala Dewi, 2009Pendayagunaan Sumber Daya Air Untuk Kesejahteraasyhtakat Lokal: Kajian
Mengenai Penguasaan Air di Kecamatan Cidahu-Sukabdan Polanharjo-Klaten, Disertasi Program Doktoral
Pascasarjana, FHUI, Jakarta, p.110.

% Ibid. p.147.

4 |bid. p.148.

® Ibid. p.149.
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control? Is it a state right or is it a corporaitght and a commercial interest in water? those tiues as
mentioned is always preoccupied by the public?

Historically, the right to water has been influethdey the limitations of ecosystems and the needshef
community. In reality, the eternal in Urdu word, ialinmeans human settlement, is rootedal’;' which means
water. This is the formation of human and civilieatsettlements to be closely reflected in the gmes of water
resources. The doctrine of human rights of resalémtuse water is supported by a water systemcislyethe

river system which is also born from the conceptalf’. From generation to generation, water is treaecd
human right that rights arise from human natursetohnical conditions, basic needs, or ideas abaiicgl The
right to water as a human right does not origirfeden a country where the particular ecological eanhtof

human existence is the direction of the emergehteeaight to water.

As a human right, the right to water is usufrucguaghts in which water can be used but cannot avReople
have the right to live and are entitled to resosifoe their survival such as water. The importaoceater in life

is the reason why, based on customary laws, the tiaywater has been accepted as a social fakiter is
essentially a common property because water icalogical basis for life and because of its susthaility and

fair allocation depends on cooperation among conityumembers. Although water is managed as a common
property throughout the history of mankind and iffiedent cultures, and although most people managter
sources as joint property or have access to watpuhlic goods that are jointly owned even today,row the
privatization of central water resources Reachbenentum.

Relating to the regulation of water resources mamamnt which is essentially based on the Constitati€ourt
Decision Number 85 / PUU-XI / 2013 which returne tlegulation regarding water management and uidiza
in the Law Number 11 of 1974. The substance ofdigeilation includes, among other things, the comtfahe

state over water and the management of water resseunamely that the control of the state over miatbased
on the view that water and its resources constitataral resources are absolutely necessary foahdife to be
managed by the state. The executor the authoritpndrol the state lies with the government, bdttha central
and regional levels. In further implementation, sogovernment authority can be delegated to ceféajal

entities with conditions set by the Government esgpecting the rights of the local customary lamgwnity.

5. Conclusion

The law governing waters can be seen in the Law w1l of 1974 concerning Water Resources and dlae L
Number 7 of 2004 concerning Water Resources. Hokydélve Law Number 7 of 2014 has been cancellechby t
Constitutional Court Decision in the case No. 83/PX1/2013. In the context of the portrait of watesources
management, environmental, economic, and sociappetives are the pragmatic approaches to drawthew
water resources play an important role in humandgilife. However, some problems arise and tenthteaten
the availability of the water such as developmémdsistry to be spurred the use of water for doréstustrial
purposes, hydropower, irrigation, etc. As can lEngbat the right to water is usufructuary rigmsvihich water
can be used but cannot owned.
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