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1. Introduction:
The legal profession is considered a valuable peid@, and one of the mainstays of justice, the ofilaw, the
realization of the right and the protection ofzgts' rights. It is a heavy duty and one of thdgagions that not
anyone can master. It is a conflict between rigid awrong, good and evillherefore, the profession of the
lawyer is one of the hard professions, which is skarch and investigation of evidence and collgctind
submitting them to the competent court to be weidggned then the court issues its decision.
In order for the lawyer to be free in the exerai$enis profession, States must grant the lawyegubh legal
texts, immunity inside and outside the sessionsaat®ed with his profession, in order to achie&ipe.
This study is devoted to the subject of procedimahunity of the lawyer, through the explanationitsflegal
provisions and their adequacy in Jordanian law gushe comparative approach by comparing it with eom
Arabic laws.

2. The meaning of immunity:

Immunity in its broad sense means either the exemmf the person enjoying it from the applicatiohthe
criminal law on him or the limitation of prosecutico that the function of the procedural restrictiill be
executed for those who enjoy the immunity.

Thus immunity has two types: substantive and pro@dSubstantive immunity means protecting the person
enjoying it from some prosecutions, as it prevehes prosecution of a person for certain aé&socedural
immunity means that there is a legal protectiontf@ person who enjoys i§o that some ordinary judicial
proceedings shall not be taken against him andshall be suspended on certain conditions in ofolethe
prosecution to be valid.

3. Theimportance of immunity to the lawyer:

From one hand, it is clear that the lawyer exescisgob that is somewhat dangerous. He defendsghts of
the people and by this defense he puts himsel&itgdr in certain caseBherefore, the sound logic requires that
the lawyer must enjoy immunity that protects himnfrthe malicious allegations against him and pxesehis
dignity so he can make effort in defense withoat fer regret.

On the other hand, the lawyer is an integral phtth® justice system. According to Article 6 of therdanian Bar
Association Law, a lawyer is considered to be ohthe judicial agents. Therefore, and accordingh® words
of the late Professor Nusrat Haydar, the judgesthedawyers are two branches of the same trekeirsame
oasis, which is the oasis of justice, if one braiscétrengthened, the other will be strengthendl iyiand if one
branch is weakened, the other will be weakened itlith

Therefore, the enjoyment of immunity by a lawyemgbpush him to defend the rights of the peopla letter
way. But if the lawyerin some cases, feels that he is susceptible fargbeharged and arrested, he will not
perform his duties as required and customary, @sword of accusation will always be hanging over.h

4. Substantive immunity of the lawyer:

When we look at the Bar act, we find no referenicthis type of immunity except in Article 58, whidtates:(A
lawyer must refrain from insulting his client's @pgnt or mentioning personal matters that offemd i accuse
him of what affects his honor and dignity unlesquieed by the state of defence or the need to defha
interests of his clientArticle 39 of the same law states that the lawyer. 6hall not be responsible for what he
stated in the oral or written pleadings which iguieed by the right of defense ...).

These texts are understood to mean that if thedawyakes during defending his client what is degrital to his
client’s opponent, it will constitute an offen¢¢owever, if such detriment is required by the stH#tdefense or
its necessity, it will not constitute an offense.

In practice, this protection is not sufficient besa the wording of the text did not specify who datermine
that this phrase is required by the state of defemsts necessity, as it is well known that eaohyler has his
style and manner of defense according to the éskaol constraintddere we find that this decision must be
taken by the court, which will decide whether therds of the lawyer during defending his client ddoe a
crime or not.

! Nusrat Haidar, The immunity of the judge and thenunity of the lawyer, Damascus 1968, p.84
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In order for the immunity to be effective in thiase, the text should be similar to that of the imityuof the
members of the National Assembly, namely similathi® text of Article 87 of the Constitution, whickads as
follows: (Each member of the Senate and House of Repreisestahall have the freedom to speak and express
opinion within the limits of the rules of procedwgthe Council to which he is an associate and n@ybe held
liable due to any vote or opinion he gives or aespehe delivers during the sessions of the Council)

So we hope that the lawyer gets the full freedorspeak during hearings without being held liablevibat he

is saying, or at least his statements be subjedistiplinary accountability not to the criminalean

5. Procedural immunity of the lawyer:

This immunity has three types according to the eéXrticle 40 of the Bar Association Law. They are

5.1 The inadmissibility of arrest or prosecutidrtize lawyer

Article 40, paragraph 1, states:

Notwithstanding the provisions of any other ledisia, lawyers shall enjoy full freedom in the cayrtlivisions
and authorities before which he exercises his peida freely, so that he shall not be arresteduosgal for any
act performed by him in the performance of his @ssfonal duties and shall only be subjectisciplinary
responsibility towards such courtlivisions and authorities before which he exegisis profession)

In fact, this text is wonderful if it is actuallypplied, but it is obstructed by the interpretatafrthe phrase (any
act performed by him in the performance of his gssfonal duties), as who will decide that whatléveyer did
was within his professional dutieghis matter will be for the court to decide, thouglk duty of the lawyer is
provided for in article 39 of the bar act, whiclates: (The lawyer can take the path which he sees to be
successful in defending his client ....)

Also, since the text is clear in the sense thatldiager will not be subject to responsibility towlarthe courts,
divisions and authorities before which he practicissprofession except for disciplinary respondipitthough
this text has not been taken into consideratiopractice. we derive this from the following decissoof the
courts:

- (As regards to the immunity of the lawyer, ourudoconsiders that, although the lawyer is subject
disciplinary responsibility, this does not restitise judges from hearing any criminal offense cottediduring
the trial, including the Contempt of Courts Att).

- (We find that, if a lawyer made during the exsecof his profession an act that would constituterime
punishable by the law, this will not prevent hisgecution for doing so for doing so, on the grouhds$ no one
is above the law, in addition to the fact that $hene article indicates in paragraphs 4, 5 thapthsident of the
Bar should be informed in the event of the iniatiof the investigation of any complaint or in tieent of
flagrante delicto, which means that the criminalggcution of a lawyer is permissible and does anflict with
the provisions of Article 40 of the Law of the Bsssociation)’

- (With the court referring to Article (40/1) oféhBar Association Law in its amended text, it fouhdt it
stipulates that:

((Notwithstanding the provisions of any other légfion, lawyers shall enjoy full freedom in the ct3y
divisions and authorities before which he exerbiseprofession freely, so that he shall not besaedkor pursed
for any work performed by him in the performancehis professional duties and shall only be subfect
disciplinary responsibility towards such courtsyisions and authorities before which he exercise hi
profession)).

The court also finds that article 10 of the lawttef Contempt of Courts stipulates that:

((In applying this law, the provisions of the Basgdciation Act shall be observed)).

Since the simplest rules of interpretation incluttes plain meaning rule and that the interpretatibthe text
should be in whole and that the texts are readthegeas a single unit. And since Article (40/1)tbé Bar
Association Law, as amended, requires that thedawaiide by the ethics of his profession in orddre subject
to the disciplinary responsibility only, does tthies of the lawyer's profession allow him to shanotl raise his
voice on the bench and in the courtroom and spéidktiae court in a condescending manner and refusave
the courtroom when asked to do so and terroriigatits and cause disruption and confusion in thetmom
Which would require the disregarding of the commdait's defense because it does not rest on adegalund
realistic basis)

5.2 The lawyer's enjoyment of the proper care got@priate attention to the dignity of attorney shi

! The decision of the Court of First Instance of rAam, in its appellate capacity, No. 1354/2016 dated

28/3/2016 Qustas circulars.
2 The decision of the Court of First Instance of dchin its appellate capacity, No. 131/2011 datet/2811
Qustas circulars.

® The decision of the criminal Magistrate Court asEAmman No. 8479/2012 Dated 14/4/2016 Qustaslairs:
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According to article 40, paragraph 2, of the Bas@d@ation Act:

(The lawyer must receive the proper care and ateiof the dignity of the attorney ship from theucis and the
prosecution offices at all levels and the policevises and all the divisions and official referemd@fore which
he exercises his profession. They should also geokiim with all the facilities required by the esise of his
duties. It is inadmissible to disregard his appiass without legal justification).

In fact, as the profession of law is a human pifeswhich has its respect and appreciation bed#ipeirpose
is to defend the rights and freedoms, the lawyestrbe respected and appreciated by all the aug®before
which he exercises his work.

But does this text actually apply?

In fact, we only find a simple application of thext in practical life. The best example of thisnisat happens
with lawyers when they exercise their duties infibéce stations.

As for why this text is not applied?

We believe that the main thing that obstructs figliaation is the absence of sanctions for itsatioh. Although
the text was phrased in a mandatory fashion, it cha¢ entail a penalty for anyone who violategintistreating
a lawyer while performing his profession, and ats® rules that should be followed when dealing Watliyers
were not defined.

Therefore, in order for this text to have a legale, there must be a penalty for its violation.

However, we have found a unique decision in thigre that consolidates the principle of respectherlawyer,
stating that:

(....The witness (A) works as a lawyer and his imsise on not leaving the security center despitagoei
expelled by lieutenant (M) was the reason for theuorence of this case. The court here pointstaitdrticle 40
of the Bar Association Law, which the attorney jps submitted its backing to the security centated that:
The lawyer must receive the proper care and atterdf the dignity of the attorneyship from the dswand the
prosecution offices at all levels and the policevises and all the divisions and official referesdefore which
he exercises his profession. They should also geokiim with all the facilities required by the esise of his
duties. It is inadmissible to disregard his appiass without legal justification.

Therefore, it is inadmissible to expel him from #ezurity center or to place him in detentibn.)

5.3 Immunity from inspection:

In accordance with article 40, paragraph 3, ofBhe Association Act:

(A lawyer may not be inspected during the trial).

By this provision, it is prohibited to inspect aviger, but this prohibition is restricted in timeelto the fact that
it only takes place during the trial, which medmstta lawyer may be inspected outside the trial.

This provision does not provide the required priddecfor the lawyer, especially when his office ising
inspected. There is no text prohibiting this, ualkrab legislation that prohibited the inspectidnhe offices of
lawyers, including:

Article 51 of the Egyptian Bar Law stipulates that:

(A lawyer or his office may only be inspected bgrasecutor)

Egyptian jurisprudence states that the lawyer'®®finay not be inspected unless he is charged avitime.
They see that his house or office may be searcbeaidence of the crime which he is accused of Th
investigator will be able to seize the lawyer'svaté papersHowever, the interests of third parties, who have
files in the lawyer's office, should be respectedtey are alien to the subject of the inspectibthe lawyer is
the agent of the accused in the case, the lawgéiitte may not be inspected for the papers, lettard
documents handed over or sent by the accused tavwer, otherwise the inspection would be void.

- Article 77 of the law regulating Lebanese legalfpssion stipulates that:

(Every judicial decision to inspect a lawyer's offior to seize funds existed in it or to list hésets shall not be
implemented until at least 24 hours have elapsedesihe deposition of a copy of the decision to uhsn
center which he belongs, and the issuance of ataiion to be addressed to the president of theédattend the
proceedings himself or by a member which he deé=gdbr this purpose from the members of the Bar
association).

- (Article 78 of the Law regulating Syrian legabggssion stipulates that:

A lawyer may not be inspected, detained, or ingated, during the course of his work, and his efficay not
be inspected except after the head of the branghoiichas been informed to attend or to send whdebegated
from the members of the council or who deems apgatspfrom the senior lawyeihe dismissal of the this
right under the nullity of the procedures is copsél invalid)

We therefore hope that we will have such textswashave no provision prohibiting the inspectiontioé
lawyer's office or regulating its procedures whenessary.

1 The decision of the criminal Court of First Instarof Amman No. 997/2014 dated 19/11/2015 Qustasleais.
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6. Conclusion:

At the end of this study, which we tried to simpld#s much as possible, | believe that the textirdewith the

subject of the immunity of the lawyer are insufict andl! think that the best way to rectify this is to amdehe

texts, in particular the text of article 40, tolume the following points:

1. A lawyer may not be prosecuted, tracked or dethifor any act performed during the performanceéisf
profession, except where his act constitutes anjelm this case the proceedings may only be eidicagainst
him after the president of the bar is notified initiwwg and a letter of no objection has been rem@ivThe
decision of the president shall be subject to appefare the Court of Appeal.

2. Adding the following to article 40, paragraph 2:

Any person who violates this shall be punished eding to article 182 of the Penal Code. A persoro Whs
insulted any lawyer or disrespected him may natelggstered in the Bar.

3.Adding the following to paragrapdt

The office of the lawyer may not be inspectedaioy reason except in the case of flagrante delicto.

4. In case of nullity, no judicial proceedings agghia lawyer may be commenced unless the writteserd of
the President of the Bar is taken. The decisiothefPresident shall be subject to appeal beforeCthat of
Appeal.
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