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Abstract

The subject of this research revolves arotnedeixistence of the hidden defect in the wage hadéenalty
resulting from the Jordanian civil law, which iseoof the most relevant subjects in our lives, whkege is a lot
of dealing between members of society, owners wartts. The Jordanian legislator did not stipulatg the
tenant should oblige the lessor to repair the défecemoving it or replacing the defective wagéhwhe proper
wage, The Jordanian legislator does not difféeagmtbetween the lessor who knows the effect aadebsor
who is not aware of it, and its effects on the ami@f compensation for damage caused by the hidéésct in
the rental. The criterion is that if the lessoraiware of the defect or not, and the lessee idlezhtio
compensation for the damage caused by the defatielteased and the amount of compensation inclaties
that the lessee's right of loss only. Also, thesdesvho is aware of a defect informs the lessetttiee is a
defect at the time of signing the contract is rekeal to compensate for the defects existing atithe of the
lease , through the research, | reached to imporgsnlts for the society as awhole, so as toaniae the rights
of tenants, especially that the Jordanian lawsnditlexplicitly provide these solutions, which r@gs us to
address the position of jurisprudence and the jadicon this issue. Therefore, this reseasativided into
three section, section one: specific performaneetian two: cancelling the lease or the reductibreat.section
three: compensation.
Keywords : hidden defect. Owner and tenants. Lessee dladigalordanian civil law.

Introduction :

Talking about the right of the lessee to terménahe contract or to reduce the rent is precedged b
security action of a warranty, which is to notifyetlessor within a reasonable period of time farg\defect
found in the leased premises and the lessor hagaamntee it, in addition to proving the defedie Dordanian
legislature did not refer to this subject in legtsle terms, leaving the issue of proof of the defe the general
rules, despite the importance of these procedheddrdanian legislature did not assign a spesigslative text
to this issue .

The Jordanian legislator did not provide thatter of the lessee to oblige the lessor to repai
defect by removing it or replacing the defectivermpises with a proper one, which requires us to esidthe
position of jurisprudence and the judiciary on tk&ue.

The right of the lessee does not stop at thig,lbut he may also claim compensation for the alges
and harms caused to him. The legislator has prdvide lessee with an additional means of reparatisnugh
which he can obtain money as compensation for #renthe has suffered or to remove the damage, as an
additional procedure that was approved by the ligise in most cases.

If the conditions exist for a defect in the leathe lessee has the right to cancel the contrastdhrce
the rent, while ensuring that the damage is incuraad that if the lessee found a defect in theddgremises
that require the guarantee, and applied to the stesfdefect warranty he can sue the lessor byeeit
terminating the contract or reduce the rent in propn to the defect found in the leased premise.

Research problem
The problem of this research lies in several qoasti
1-Is it permitted for both the lessor and the lesgeagree on adjusting the provisions of the weyraf the
hidden defect?
2- What is the limitation period of a lawsuit févetwarranty of a hidden defect?
3- What is the effect of hiding the defect by thadlord as an intentional fraud in all the previmssies?

The importance of the research:

The importance of the research lies in:

1-Clarifying the eligibility of the lessee's reqtiesthe lessor for specific performance.
2-Terminate the existing defect.

3- Clarifying the right of the lessee in cancellihg lease.

4-Clarifying the right of the lessee to hold leapeeimises and reduce the rent.
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Research objectives:
The objectives of the research are highlightedhépgenalty statement of a hidden defect in the fent
addition to answer the questions of the previoudyst

Research Methodology:
In this research, the comparative analyticalcdptve approach was followed through the studg an
analysis of the legal texts through the refererfdbeJordanian and Egyptian civil laws.

1. Specific Performance
The Lessee may detect that there is a defietiieé rented premises that meets the terms of ¢fecd
required by law for the possibility that the lessoay be liable for the guarantee, even if it iblgafor the
guarantee, and which causes damage to the lesgei¢,does not require the termination of the lebstveen
him and the lessor because the lessee may prefézased premises or find it suitable.
Therefore, we will divide this subject into twections:

1.1 The right of the lessee to claim the lessor spfic performance.

The Jordanian legislator did not provide the righthe tenant to claim the in-kind specific perfamae

of the lessor in the terms relating to the warramfythe defect in the lease. The text of article @8 the
Jordanian Civil Code states: "If the defect resinitdepriving the lessee from using the rent, heeisnitted to
cancel the lease or reduce the rent with guaratée®age caused. Based on this article some jueistiet to the
inadmissibility of obliging the lessor to repairr@move the defect.Accordingly, there is no neeeixithange the
same defect. Therefore, the lessee has no rigiéitm the lessor to specific performance if thergtiany defect
requires guarantee, as a legislator in this arteddect the options available to the lessee dpaltif without
including a choice of in-kind specific performance.
While another trend of jurisprudence indicates tiet lessee may demand the in-kind specific perdoca
despite the fact that there is no provision inlthe, provided that it is not excessive, considetingt there is
nothing to prevent it as long as it applies togkeeral rules. Based on it the lessee may recesemoval of
the defect if the removal is not borne by the legszause the lessor is the guarantor of the défect

The researcher think that the lessee may demandsber to guarantee the defect in the rent asdang
the terms of the warranty are as required, andetieeno reason to oblige the lessor to repair #fea or to
replace the defective premises as long as it doekarm the lessor, and it may be to the interéshe lessor
himself, who may detriment by cancelling the coctirar by the reduction of the rent with having #pito
repair the rent or remove the defect. Article 5Tthe Code of Justice states that: "If the defectemoved
before the lessee terminates the lease, he withan# the right of annulment it."

Hence, the researcher concludes that the lessorremagve the defect found in the lease, before the
tenant cancel the lease, thus the tenant shaliawa the right to terminate the contract.

"Some jurists who have argued that it ésnuissible to demand in-kind specific performanesda on
practical reality if the defect is repairable, thesee must also accept the offer of the lessepair the defect,
even if the lessee has the right to appeal thelamemt
The general rules state that the creditor haseal fiight to apply for in-kind execution if suchiactis possible
and not impossible, and if the creditor does nofopen the obligation willingly’. This is stated in Article 355/1
of the Jordanian Civil Code, which states: "1. Tebtor shall be compelled, after being notified pform
what he has committed to perform in kind whenessible (! In applying this provision, we find that it agrees
with the claim to the application for in-kind sjfer performance as required by the general ruleshie
implementation of the obligation, and that theradsdispute that the lessee may request in-kindeimentation
by repairing the defect in the hire where possithat means the repair should not cost large exgsef3s In
other words, the repair of the defect does notiredarge expenses that are not commensurate kétheint, and
if the repair requires reconstruction or work timaurs heavy expenses that harm the lessor, provids all this
is done within a reasonable period so that thenteth@es not deprive from using the property faoraglperiod of
time, otherwise he would have to request for anealnor reducing the rent stipulated in Article (&7 the
Jordanian Civil Code.

On the other hand, the lessee may request the twoattthorize him to carry out the repairs requiaed
the lessor's expense, according to the provisibrsticle (356/2) of the Jordanian Civil Code, whistates: "If
the debtor does not work The creditor may requesinssion from the courts to do it at the expenfséhe

1 Article 203 of the Egyptian Civil Code reads asduals: "The debtor shall be obliged, after his excirs@ccordance with
articles 219 and 220 to carry out his obligatiotiimd, whenever possible".

2 Explanatory Notes to the Jordanian Civil Law, 1/391
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debtor or to execute it without authorization itassary®-

If the lessee is required to perform the in-kin@dfic performance, and the lessor has the righliato
so, avoiding lease cancelling, the lessor mustirgpa defect. In this regard, it must be considetteat the
extent of applying the specific performance if thssor is committed to maintain the rent and thesequences
of the breach.The text of Article 681 of the JoiidarCivil Code states that :1-The lessor is obligecepair any
defect in the rent that affect the acquired bengfie fails to do so, the lessee may terminatecivetract or
obtain a court authorization, which allows him épair and return to the lessor for the payments.
2-If the defect that the lessor needs to fix iaisimple or an urgent matter that cannot bear dand the
lessee asked him to repair it and to deduct theresgs for the known amount of the rental allowant®e can
notice from this text that If the lessor fails terfprm the necessary renovations, the lessee ntese the
dissolution of the contract .Or he may requesiGbart to carry out such repairs by himself and tteereturn to
the lessor by spending as much as is customagpplying the general rules the lessee has to infoeessor
before the claim of specific performance or thecedimg of the lease. And in both cases his claithbe under
the responsibility of the judicial discretidhin accordance with the current practice and thereaof the
dealings between the people. In accordance witlgémeral rules, he is entitled to claim compensafio any
damage caused to the lessee by the breach of'tessormitments. He also has the right to stop pasént until
the lessor does the maintenaff&eThe lessee may perform the necessary repairésamm behalf without the
need for the court's permission if two conditiome met: that such repairs are simple or urgentthatithey
should be delayed Lessor for doing yet requestanmot be contacted.

The researcher proposes that the above can besdpplithe case of hidden defects and obligate the
lessor to repair and remove it because of the diokeand points of similarity between the two @altions, and
based on the provision of the legislator in Arti6BL Jordanian citizen regarding the obligationejgair,

If the lessor did not repair the defect, the lessméd do it at the expense of the lessor. Theekessay
obtain a permission of the judiciary to carry dloé repair himself and return to the lessor for wwvas
expended. The lessee may, without a permissiorry ocat the repair if it is urgent or simple if thessor fails
after he was informed for implementing this obligator can not be contacted.The lessee may alsactiémm
the renting payment without referring to court lithie lessor repair the defect. This is an appboator non-
payme

The lessee shall not arbitrarily use this paymerif he had received the rent and had minor detbets
would not cause him harm or a clear lack of use [Elsee may be considered arbitrarily to useidii if the
allowance is held by the lessor fulfills the regdireforms and delivers the rent free of defects.

Finally, we would like to say that if the Jordam Civil Code mentioned in Article (687) mentionaldove,
besides the cancellation or reduction of the renthe right of the lessee to require the lessqretdorm the in-
kind specific performance in any form, it should be burdensome to the lessor ,According to theigians of
Article 577 of the Egyptian Civil Code: "If the rehas a defect in respect of which the guarantaehigeved, the
lessee may, under the circumstances, request tioelation of the contract or the reduction of taety and may
also request repair of the defect or repair ithat éxpense of the lessor if this repair would reotehharm the
lessor. 2-If the lessee has suffered damage frendéfect, the lessor has committed to compensateuhless
he proves that he was unaware of the déféctve would like to point out that the Jordanian dimnds and
Tenants Law did not deal with provisions giving thesor the right to repair the defect of the wattyaAnd It
did not mention the lessor's commitment towardsnteaance work ,to be measured as a reference for
commitme(r;} of hidden defects guarantee, but what stated is the construction of the leased ,dasgognd
rebuilding

1 Resolution No. 809/1985 dated 1-2-1986, Qustasi€atinins, which stated: "... * The necessity thetrapts the creditor
from obtaining the court's permission for executinhe expense of the debtor in application ofgtevisions of article
(356/2) of the law Civil society is a matter of ligathat the court of the subject deemns.

2 Article (246) A Jordanian citizen who states: i.cbntracts binding on two sides, if one of thetraeting parties fails to
comply with the contract, the other contractingtypanay, upon his excuse, request the debtor to ddrtiee execution or
dissolution of the contract. It shall considerat & specified term and may decide to dissolvetantcbmpensate in any
case if it is required.

3 Obeidi, Ali Hadi, Explanation of the provisions tbfe Law of Owners and Tenants in the Light of @wurt of Cassation,
1.1, National Center for Publishing, Amman, Jord2@02., p.277

4 Article (577) of the Egyptian Civil Code.

®Law of Owners and Tenants (No. 14 of 2013), phieli on page (5047) of issue (5253) of the OffiGalzette on
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1.2 : Specific performance aspects

In the beginning, we say that the lessee has d¢ifit td demand the in-kind specific performancet tha
repair the defect by removing it or replacing itwvalid one, or repairing the defect at the expesfsthe lessor,
unless repairing the defect will cause the lessoly harm and if he requires to reconstruct theQasif the
required repair costs exceed than the amouriteofent agreed upon for a long time. In other wottus repair
expenses should not be too high to be equivaletietoent paid by the lessee, since the conditidise in-kind
specific performance should not be burdensomedalébtor (the lessor), and according to the i-lsipecific
performance the lessee may ask for removing éfiectiby repairing it or replacing it with anothalid one, as
clarified the following two sections:

1.2.1 : Removing the defect in the leased premises.

The first aspect of an in-kind specific performanisethat the lessor repairs and removes completely
the defect in the leased premises so that thedesae make the best use of it, in the conditioh tha claim for
removing the defect should not be burdensome tb&ofe In other words the repairs should be possibte
acceptable. The approval for this request basedh@mpossibility of repair, and that the lessoes not incur
higher expenses than the reduction of the rentvatidn a reasonable period of time. Otherwise #esée may
demand a contract cancelling or reducing the rent.

The response to the request for removal of thectlefi@st be taken into account not only in the edéer
of the lessee but also in the interest of the leds@ not permissible to harm the lessor by reimg the defect
in the leased premises.

Repair expenses should not be exaggerated, or tharethe fare paid by the lessee, Also ,It is not
permissible for the lessee to force the lessoepair the defect and remove it, if this is not flassif the leased
premises had a defect that is irreparable, it isxaggeration to harm the lessor which is not pigechby law or
reason.

Article (355/1) of the Jordanian Civil Code stipws that: "The debtor shall be compelled, after
inquiring, to perform the obligation to implememt kind whenever possible." Based on this provisimmy
creditor (lessee) shall have the right to requeskind execution, The same debtor (the seller) mfigr to
perform the in-kind implementation and here theditoe must accept this offéP, and this in-kind execution is
not to be burdensome to the debtor.

If the lessee repairs the defect at the expengbeofessor, and the lessor refuses the amounteof th
expenses incurred, in that case the matter is pieddéo the expert to assess the value of thersepairied out
and the request for removal of the defect is pedilvlis for the lessee. The judge may order the éegsebligate
the lessor to repair the defect instead of theipiaw to reduce the rent that may be the lessegestgand the
judge may enforce the lessor to pay for the repiathe defective thing, if the lessor has doneitsshould also
be noted that if the lessor repaired the defectthed appeared the defect again and could notrbeved for
any reason, the lessee has the right to claim hodse between termination of the contract or deserehe rent
@+to guarantee any damage caused.

1.2.2 : replacing the defective item with a validne:

The second aspect of the in-kind specific perforreais that the lessor replaces the defective itétm avvalid
one. The replacement is required to be identicfedtive, flawless, and irreplaceable, in additiomot being
burdensome to the lessor or harming the lessee.

It is often agreed between the contractors ondhiisstitution, which can be considered as an agneeme
to amend the warranty provisions which we will eipllater. This agreement is mostly for the benefiithe
lessor, as it is often associated with the lesd@tslity for the damage, And in all cases the exges and
expenses of such replacement shall be borne Hgshee, unless otherwise agr&&d
The lessee may demand the replacement of the defétem with a valid one .The lessor may suspdre t
claim of termination or decide to offer the replaemt of the defective item. Such replacement $iejossible
and shall not surpass the lessor and shall be azigpet@veen the contractors in accordance with thecipte of
freedom of the contract, based on the principlethaf willpower, both agree to suspend the replacémen
acceptance of the lessor in advance, and takeaotount that the request for implementation in kioés not
prejudice the right of the lessee to seek compimstdr damage suffered because of the defect.

(2013/11/17)
! Debash, Legal System to Ensure Hidden DrawbacHiContract of Sale under the Egyptian Civil Codel7i..
2 Dabash, Legal System to Ensure Hidden DrawbackssitContract of Sale under the Egyptian Civil Codei 45
% See Debash, Legal System for Ensuring Hidden Eefathe Contract of Sale under the Egyptian Civill€m. 476.
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The researcher notes that the Jordanian legisi&darot provide for the right of the lessee to dechthe in-kind
specific performance. However, we find that it & onreasonable for the lessee to demand the lesparform
the in-kind repair, replacement, or other forms sghgossible, and as agreed on between the twepaiind
does not cause any harm for the lessor who may ensape the lessee if necessary for the damagentoat
have been caused to him. If the lessor does nédmpethe in-kind performance, and the lessee doésvish to
do so at the expense of the le§sor has not been authorized to do so, the lesseeenagst the cancellation of
the contract or the reduction of the rent, andrétgiest for annulment in this case is subject éodikcretion of
the judge as he sees the magnitude of the defddharconsequent denial of the use of the thing.

2 : Cancelling the lease or the reduction of rent.
2.1 : The lessee's right to terminate the contract

The lessee is entitled to cancel the lease ,butldimaction should be preceded by a notice of such
annulment, which is taken by the Jordanian legislas not provided for in the provisions relatinglie lease or
sale contract in the Jordanian Civil Code, oth@mtlthe Arab legislation, including the Egyptianistation
referred to as one of the procedures to be follopmat to the initiation of the proceedings befohe court in
respect of the sales contract without the leaserduty to the text of the article (449/1) of theyltian Civil
Code, which stipulates that:" if the buyer receittes sale must verify its condition as soon as de &nd in
accordance to the usual in dealing if a fault iargateed by the seller he should be informed dwirepsonable
period of time if he does not do that it is coesatl as capable of salésconsidering it necessary to take the
necessary procedures to report the defect and jitrcared the quick initiative to bring the caseoirder to focus
on dealing on a stable basis, and maintain theéwairef contracts and stability of transactionsd dine legislator
did not specify the period during which the teneam choose between the termination of the contmactaim
constipation of the leased premises or refer todierease in rent .Accordingly ,this period is sabjto the
general rules over time. This considered a lackegislation that should be rectified so as to deiee this
period V\(/ghin a reasonable period of time, or tavie the judge's discretion in accordance with geabive
criterion

The researcher considers that it is betiertie Jordanian legislator to take the provisiohghe Arab

legislation, including Egyptian legislation, andgpecify explicitly stating that the buyer in thentract of sale
or lessee in the lease must notify the other pafta defect within a reasonable period and deterntire
duration, And that there is no objection to addp texts provided by the Arab legislation with mspto
notification in the contract of sale and its impkmtation in the lease in proportion to the provisiof the
option of defect. If the lessee found a defecthef tlefects that the legislator committed to be aveed, he
should notify the lessor of the existence of thegedt During a reasonable period of time, and withdelay,
depending on the circumstances, and that pridiegtoceedings before the court.

The notice differs from the warning that the wamnis the obligation to carry out the obligation,ileh
the notification is to inform that the contractwddligation is not performed and sometimes acconguhbiy a
notice of compliance. The notice differs from tharming to its effect regarding to the chance ofabwetract”

After referring to the notification statement agaf the legal procedures for filing the claim, thesee
may terminate the contract if the guarantee is tduthe existence of a defect in the rented premf8&She
Islamic jurisprudence considers that once the de$ein its terms of warranty, It does not prevé contract
validity and remain in force by the lessor. But nequired by the tenarf). Article 246 of the Jordanian Civil

1 Mansour, Amjad, The General Theory of ObligatioSgurces of Commitment, Dar Al-Thagafa for Publighiand
Distribution, Amman, 6, 2011, p. 209.

2 Beni Khalaf, Hisham Ahmed Salem, Damages and Umireidpment in the Contract of Sale: A Comparativelin the
Jordanian Civil Law and the Egyptian Civil Law, MA dsis. - Amman Arab University [Amman, Jordan], Arab
Organization for Education, Culture and Science,, 2001, p. 65.

3 See al-Zu'bi, explaining the contract of sale} 5.

4 Diab, Assaad, Ensuring the disadvantages of hiddérs: a comparative study between Lebanese ldvskamic law and
modern Arab and European laws, 1.3, Dar Igra, Belr@83, p. 127.

5 Bataina, lyad, Judicial Applications in the Lab@w.and the Law of Owners and Tenants and the Ee&eaw, Amman,
Jordan, 1, 2016, p. 110.

Al Tayyar, Abdullah bin Mohammed bin Ahmed, theoife of the Council and the defect in Islamic jurigtence, Dar al-
Missir, Riyadh, 1997, p. 190.
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Code states that: 1- In the binding contracts af parties, if one of the contract holders failsfuffill the
contract, the other contracting party may, after diebtor's notifying, demand that the contract xeceted or
terminated.

2- The court may oblige the debtor to execute #se ®r consider it for an indefinite period, and/mdecide to
terminate and compensate in any case if it is redui'ln the binding contracts of two parties, thason for the
obligation of each contractor is the reason for ¢dhéigation of the other contractor to fulfill thabligations
imposed by the contract. But if one party didnlfifuhis commitment the other is not obliged tolffili it in
return and he may requires lease termination. Bfigation to excuse the debtor for the possibitityequesting
annulment, the importance of the notification corfiesn being a strong argument for the default &f debtor
@W-and therefore it is imperative to the creditor atalynake this notification.

According to the researcher, when the lessee fmdiédden defect in the rent, he may ask for the
cancelling the contract, after notifying the lessdhe Jordanian legislator obliged who call for twaaot
cancelling to inform the debtor (the lessor) to pirh in the position of the defaulter in implemegtihis
obligation .If the lessee proceeds his claim retijnggshe termination of the lease, that does ncanmihat the
judge is obliged to respond to his request, butdissretion in the annulment or non-occurrencethin event
that the judge rejects the request for annulmenshall reduce the rent by the rate of underutibze®, with
guarantee what the lessee may suffer h&tm .

In the event of termination, the lessee deservegpeasation for the denial of the contract's begefit
and for the resulting damages. If the rent is ashothe lessee is entitled to compensation for Waapent on
the house to prepare it for his house, and the @bsearching for another house, And repair the atpad
furniture in the course of transportation. If tHenis forced to pay a higher rent in a similar lgodse to the cost
of the house at the time of the expiry, he shaleébtitled to compensation for damages sustaingderperson,
family members, his or their money at the time defey the lessor until the lessee has been ahtaroel and
move to the new hou$8.

The termination of the contract, whether by agregnwe by the judge, entails that the contractors
return to their pre - contract status, meaning that reversal has a retroactive effect, but thipliap to
immediate contracts. As for contracts of duratismch as the lease contract, the annulment hastruacgve
effect, as it is impossible in these contracts,apglies to the future. But the continuous consralct not exclude
the retroactive effect in the case of invalidity thie contract and not its termination. The jurisjgmce
demonstrates that continuous contracts are geperaject to the system of termination and not #adu() As
the termination is for the future, and the annultrigens retroactive effect, but we use the word ameat in
accordance with the text adopted by the Jordaeigislhtor, and since the lease of contracts exdc¢hteughly,
the decision to terminate the contract is achiesinde the date of judgment, it is determined bydbert if the
cancellation is postponed to a certain date, irclviziase the contract shall remain effective untihsdate as
specified in the decision of the couft Thus, it turns out that the termination of thasle because of a defect in
the rented premises does not have a retroactieeteffut only for the future.

The defect may be found in some parts of the reptedhises or on some of its units and when it is
returned to multiple units, in this case it canydmé partially broken in the defective part of thated premises
with taking into account the reduction of the read thus annulment could be entirely or partiédiy the
separated without causing harm.

If the rent is based on something divisible, oisitavailable on a number of things that are easy to
distinguish between them without harm, and theaéfesome parts of the premises that acceptsitisiah, or
in some of its units, the response falls only oosthparts of the defective, with reducing the spoading
allowance and all this, taking into account tha thulnerability of the leased premises shall nejustice the
division, fragmentation or exclusion of some of itsits for the intended purpose according to itsireaor

1 See: Mansour, Amjad M., The General Theory of @dilons: Sources of Commitment, International Sdientouse,
Amman, 2001, p. Abdul-Moneim, Theory of Contracty BeNahda al-Arabiya, Cairo, 1992, p. 587.

2 Al-Obaidi, Hadi Ali, Contracts for Sale and Rentdathe Law of Owners and Tenants in Accordance with Latest
Amendments with the Judicial Applications of the @mf Cassation, p. 5, Dar Al-Thagafa, Amman, 2q11296.

3 See Zu'bi, Explanation of the Contract of Saleoirddnian Civil Law, p. 426.

4 Mark, Suleiman, Lease Contract, 1.4, Cairo, p. 430.

® Mansour, The General Theory of Obligations: SosiaeCommitment, p. 213.

6 Faraj, Tawfig Hussein, Lease Contract in Lebanese Distribution of the Makkawi Library, Beirut, 197p. 464.
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according to the contract)(and to indicate this in the following two seciso

2.1.1: Total Termination:

The rent may be on one thing that is indivisibld division, or it may be in many things that canbet
separated, in which case when the conditions ofptigtive disadvantage of the guarantee are avajldhe
lessee may request the cancellation of the coraratif the lessee has the right to request theetiation of the
lease, The court has the power of appreciationdrrdsponse to his request, or in retaining thedeaith the
reduction of the allowance in accordance with #levant rules.

If the rent includes the entire property, so tha could not be leased without the rest, that gmit
cannot be separated, such as the pairs, in théstbadessee cancel the entire lease, whetherefieetds a part
of the entire leased, the lessee has the riglgdoast termination.

In accordance to what was mentioned previouslig dear that a total annulment based on the entire
leased which cannot be separated or distinguishiéldowt causing harm to the tenant because they are
indivisible, even if the defect is only part of,ihat is the defect in one of them makes it imgussio consider
the rest valid or usefuf’In addition, the obligation to cancel the leaséuihand the return leased premises as
received from the owner requires the need to matuwith its entire parts and the appurtenanbes were with
it when the contract was signed and the leasedipesrhold by the lessee.

2.1.2 : Partial Termination

If the rented premises is something or things tzat be separated and divided without harming the
tenant and without prejudice to the purpose forciwhihe rented premises was prepared for, or th&lren
premises is on multiple things, all of which areimand equivalent and it was separated from e#utroand a
defect was found in one part of it ,the tenant ckaim for cancelling that part and ask for a retwcin the
appropriate fare, especially if it was possibleldoso and to remove the defective item in the asemises.

The jurisprudence ‘clears that seeking termindticguch a case mentioned above is permissibléyeso t
tenant has the right to annul the defective portbthe whole part of the whole rental and he camtfor a
total termination if it proves that the leased pisas will not be repaired after the termination thoe defective
part for the purpose it constructed f8fThe lessee cannot break the entire contract ogrthends that there is a
defect in part because the rent can be separatedpdinif it is returned to multiple things withbbharm to the
lessee. If it can split without harm on the lesdeecan only return the defective part with theiegjent fare,
but not to break the entire contract on the grodhdsthere is a defect in part, unless the leagored.

Finally, we would like to point out that the aboventioned cases were not provided by the Jordanian
legislator in the provisions relating to the guaeanof the hidden defect in the lease, but stipdlan Article
519/2 of the Jordanian citizen regarding the cantésale which can be implemented in the leasewstates:

2-if the sale of multiple things is one deal andbthdefect appeared in some after delivery ancetise
no harm if it is divided apart the buyer: can refuithe defective part of the share of the price, hacannot
return it without the seller's satisfaction, buthié separation causes damage, he may returreadhth, or accept
it at all costs. It is clear to us through thiscprithat the legislator distinguishes whether thlesalution of the
deal causes harm to the buyer or does not causarhyrharm. If the deal separation does not cauge tmthe
buyer in this case he has the right to refundiéfective part with the corresponding price .Butlbes not have
the excuse to return the whole parts because thexalefect in one part, for example, if a persondght two
baskets of saffron and has the whole ,he hasghéto refund the defective part, especially.

However, if the separation of the transaction detrits the buyer, and the sale was one transaaiibn a
the sale was received fact or judgment .The legislgave the buyer one of two options, either tmirre the
wholesale, and recover the price, or to acceptettisting defect and the price named and this opisoa
decision of the buyer alone can choose one ofwieethings and obligates the seller, for examplihéf sale of
multiple things one deal like the sale of furnitfme the bedroom and a guest rd8m

2.2 : the right of the lessee to hold the rent anatduce the rent

The lessee may not be deprived of the use of #eete premises because the defect is not of a great
degree that justify the cancellation. The lesseg finst request reduction of the rent in a manr@raesponding
to the lack of utilization caused by the defect &nadn the time it occurs. That is the defectivateel deserves

1 Faraj, Lease in Lebanese Law, p. 624.
2 Diab: Ensuring the disadvantages of hidden splek90.
% Faraj, lease, p. 626.

4 See Beni Khalaf, Warranty of Defect and Underdgwelent in the Contract of Sale, p.
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less than if it is valid, so the fare should beusst™ If there is a defect from the beginning, the reas to be
reduced since then, on the basis that the allowante benefit. If the benefit is reduced, the rehbuld be
reduced too on the basis of the connection betwleem. If it is judged to reduce the rent ,ther@dshing to
forbid the lessor to repair the defect and thealergturns of the fare to its origin from the tioferepait’

A leased premises may be made up of several thiregsmay be divided, and a disadvantage may be
found in the appurtenance of the leased premis#®outi the original. In all these cases, the remukh be
reduced by a percentage of the benefit, as lortheadefect does not significantly reduce the bémefimakes
the intended use impossible, and this reductiaompensation for the lack of benefit both in thetgdar what
the lessee did not benefit or in the future if dedect is irreparable.

The retention of the contract with the claim toueel the rent is a response from the legislator thighimplicit
desire of the contractors to keep the contracbiag &s its implementation is still useful, and@sgl as the lack
of usability does not cause serious harm to theeleaind this Legislative policy : agrees with taediits of both
parties, as reducing the rent is an effective me&eshancing the implementation and continuitgaftracts.

In Islamic jurisprudence, also did not indicate hthe rent was reduced in relation to the lease, but
indicated that reducing the price was estimatetebgble experts on selling properly who will deeidl the sold
item is valid or defected. And if the estimateswmatn the two values of inequality, according t® tfaitio, the
buyer is responsible for the decrease, as stigliat¢he Code of Justice in Article (346) “The gamhis valid
and then it is defective, what was between thewalaes of the is inequality attributed to the edited price,
and on the basis of that ratio, the buyer retumshe seller with the decrease...".And this usudiiyne by
experts. Based on the above, we believe that tharething to prevent the introduction of the pgions of the
Code of Justice in relation to the manner in whithdecrease in the price and its realization énréduction of
the rent in relation to the lease, is determined the Jordanian civil law derives its provisioran Islamic law,
There is no provision in the Jordanian Civil Coldattconflicts with it.

Based on the above, the researcher finds thatllitwwamce is reduced by estimating the value of the
rent allowance in the case of validity at the tiofighe contract, and then estimating its valudsrpresent state
on the other hand. In this case, the lessee mayesé@ reduction of the allowance equal to theedhfice
between the two cases ,and the above shows thaalhe of the allowance at the time of the confragtich is
the value of the allowance as a rented is not tigéecand the value of the allowance given to héndéfective,
in light of the value estimated in the contré&®t .

The reduction of the rent should be in accordaritie thve claim for compensation. The reduction & th
rent is from the date of the decision in the futusmbereas the compensation is for the damage thaally
occurs to the tenant before the rent is reducet ot enough to reduce the rent to compensatalfdhe
damage that the tenant suffered from the timedhkgor breached his commitment, Compensation shatiken
from the period of the lack of utilization and fihie period that the defect appears (the occurrehttee harmful
act) until the claim is filed, and he worth a comgation for the loss he exposed to during the pgsi@or to the
filing of the action, and this is what | shall diss in detail in the subsequent study.

3: Compensation for damage
3.1 : Conditions for compensation

If the lessee seeks to cancel the contract or eetherent in the event of a defect in the refizlalso
has the right to seek compensation for the damageed by the denial of the use of the leased pesnaad
other compensation for the damage he sufferedsipéison or money. If he is forced, for exampleéyrieak the
contract and move to another house and he loseshgtgpent in the repairs he made at the old haumskwhat
he spent to move to the new home, and what he may heen paid by an increase in the cost of hoysings
at the time he moved to another house.This is cosgied for depriving him of the use of the leasemmises,
and if some of his possessions are damaged duee tdeffect (such as the house decay) or if he orobiés
followers is injured by the fall of the house balgownhich its construction had a defect or a defacthe
elevator, it deserves further compensation for, #adl this is compensation for damage to the pessononey,
and therefore the law determined that the tenasahéght in recovering award for damad@s .
It is necessary for the tenant to claim compensatis damage caused by the existence of the déafeitte
leased premises is the availability of two conditio
The first condition The tenant is not aware of the existence of thfect in the leased premises.

In the sense that the lessee has good intenth@ndandition is related to his right to guararta@aself,
we have provided that in order the tenant hasigte to return the warranty, he must have goodninas, and

1 Mansour, The Contracts Named, p. 200.
2 Faraj, lease, p. 627.

3 Al-Sanhoury: The Mediator in explaining the Civiw, p. 449.
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this is achieved if the defect is hidden and unkmowvhis condition should generally be availablerfezourse to
the lessor in general as a matter of principle,

Therefore, if the lessee is aware of the defects Imot entitled to return the warranty, and acowly he has no
right to claim compensation, and the lessee musiage of the defect with certainty and real knalgkes of the
defect and its severity, as expressly stated irs¢éloend paragraph of Article (686) of the Jorda@anl Code,
which states: "The lessor does not guarantee tleetdé the lessee is aware of it at the time @& tontract or it
is easy for him to know about it."

If the lessee is aware of the defect and is satlsfiith the defected thing, he is not entitledefer to the lessor
by the guarantee of the defect, according to tigirai, but if he does not expect such defect sultein such
damages, his right of guarantee is due to him heckfore he is entitled to claim damages causet by

The second condition : is that the lessor shouldveare of the defect.

In accordance with Article 687 of the JordanianilOBode, we recognize that the lessor is respoasibl
for compensation, whether he knows of the defectla@s not know it, nor is there a reason to reghise
knowledge of the defect, The obligation to guararites defect, such as the obligation to ensuresxpdo the
obligation to achieve an objective, the mere preseof the defect is a breach of the obligation niuest
compensated even if the lessor is not aware odiéfiect, In contrast to some Arab legislatiBri:rom which we
conclude that it is assumed that the lessor is@whthe defect, because the leased premises wias bis hand
before handing over to the lessee, he knows alti¢tiects, so he is originally responsible for tbenpensation,
But he can distance himself from this responsipilithe proves that the defect was not presenh@rental
when it was handed over to the lessee and it oaftes then and the lessee didn't know at time. Afnide
proves that, although the defect was present atirtie of the handover to the lessee, he was unaefanés
existence because he was not able to identifyelptoves that, he will not be liable for compersatibut
remains responsible for the termination of thedeasreduction of the rerff).

Some of the jurisprudence considered that the tiondof the lessor's knowledge of the defect isexrqujuisite

for the possibility of recourse to compensatiomt tthe lessor must be aware of the defect so lieafessee can
return the compensation. And if the lessor knewdibiect and stated to the tenant at the time ofoméract, the

latter has no right to refer to the lessor with raaty and compensation , by doing such a thingid® the

responsibility on the lessee who be aware of ih such case the lessor pay a slight amount ,bilieiflessor

shows the defect after signing the lease he renaagnarantee, and the tenant has the option afefeet, unless
the he abandons the option and the guaradfitatich was not explicitly stated by the Jordaniagidktor in the

context of the legal provisions on the protectiéthe hidden defect in the lease. The legislatdrvall when he

did not generally distinguish between the lesdorsnvledge of the defect or his lack of knowledgd #re effect

on the tenant's claim for damages, Since the lsssommitments is an obligation to achieve a resudrefore,

if the result is not achieved, responsibility, netiless of the good or bad intent of the lessor,faildre to do so

may cause an imbalance in the legislative stability

That the lessor has bad intent and he is awarkeodi¢fect in the leased. And intentionally he ratd
declare that he rented without a warranty, considethat this is sufficient in itself to be recoargo
compensation, and if he knew that it is sufficitmsay there is an existence of bad intent of élsedr as stated
in the jurisprudencé® There is no doubt that bad intent is more likelshié lessor is a fraudulent. Article 689
states that: "Any agreement exempting from the avayr of injury or defect is null and void if theskor fails to

! Debch, Legal System for Ensuring Hidden Disadwvgegap. 490.

2 Article (577/2) states: "If an alien is harmedthg defect, the landlord undertakes to compensataihless he proves that
he was unaware of the existence of the defect.kMire lease contract, p. 434.

% Senhoury: The Mediator in explaining the Civil Lgw,451.

“Faraj.lease P. 627, and the legislator of this igiom in the provisions regarding the guarante&idflen imbalance in the
contract of sale as provided in other cases shothiaigthe buyer does not have the right to claiousty through the text
of Article 514 Jordanian citizen, which reads aléofes: If the seller sells a sale defect, the sailé be good, 2. If the
buyer buys the sale, and it is a world with a deféclf the buyer is satisfied with the defeckafthe selling seller sells or
defective or defective only if the seller aims toehthe defect Or that the buyer is in a positiorptevent him from
knowing the defect ... "Sale, there is no errothia application in the case of rent, especiallychet(688) Art expressly to

the sales contract.

® Faraj, lease, p. 629.
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cheat the reason for this warranty" | have previpuslicated that we conclude from this articletttiee lessor is
responsible for ensuring the hidden defect in daseconcealed the defect from cheating is not censdl
acceptable even if the lessee agrees to exemptvimanty the hidden defect in the lease. Thus)dksee is
entitled to claim compensation for the damageadtdti on him in addition to the penalties stipulatedrticle
687 of the Jordanian Civil Code.

Good intent is presumed to be evidence to the apntso the renter in order to obtain compensation
must prove his knowledge and ill-intention of tlesdor in the event of concealment of the defefraisdulent,
proves his knowledge of the existence of defébts .

The researcher concludes that the lessor is obtg@dmpensate the lessee for the damage caused by
the defect in the rent. If the lessee does not kitawithe defect exists at the time of the contoadt is easy for
him to identify, in addition if the lessor has kriedge of the defect or its reason and he didrdrinfthe lessee,
Unless he proved that he was unaware of the défetite leased, which the Jordanian legislator rd
explicitly state in the framework of the provisioredating to the warranty of the hidden defectha tease, the
legislator only stated the right of the lessee @mdnd the lessor either to cancel the contrach eeduce the
rent, in addition to guarantee of harmfulness cdumethe defect in the leased without referencknmvledge
of the lessor or proof of his ignorance of the &xise of the defect and the extent of this effecthe right of
the tenant to claim compensation.

3.2 : limitation of compensation

If the lessor is not required to pay compensatixeept in certain cases and conditions on the lodisis
what we have provided, then the compensation vélldeserved for the lessee. There is no doubt Het t
compensation is for all damages caused to him altieet defective leasédl This is because the lessee owes the
lessor compensation for the damage caused to hithébgxistence of the hidden defect in the rengisked on
the rules of the contractual liability and providédt the contractual liability is to be in a vatidntract, In order
the contract be liable it should include aspedheffault and damage and the causal relationshipelea error
and damagé According to Jordanian civil law, the contractliability is not done solely because the debtor
(the lessor) does not perform its commitment, hatrion-performance must be due to the fault ofigtea
It is also not enough to have the fault alone ffier ltability of the contract, but the fault of thebtor (the lessor)
must be detrimental to the creditor (the lessed)tha creditor bears the burden of proving the dgndaimed.
Moreover, damage is not presumed to be wrong, damatlin the scope of contractual liability is whae
creditor has suffered as a result of the debte€adh of its contractual obligations and may bespta), material
or moral harm’ But it is only comprised the direct and the expdctlamage, the debtor is not liable to
compensate for indirect dama§eThe debtor (lessor) must deny its causal relahipnbetween the fault and
the damage if it claims that it does not exist.

Since compensation in the scope of contractuallitialis only for direct and expected damage, the
lessor is required to compensate the lessee onlgifect damages which are an inevitable conseguenthe
defect in the leased premises and the lessor'sabdemiremove this defect, and the lessor is notired to
guarantee originally if the appearance of the ddfedue to the lessee's fault. If the lessee k& goods in a
part of the rented where the moisture or waterratitin is present, although he could transfer @nother part
of that rental which did not show such defect, daenage of the goods will not be considered asecdor a
natural result to breach the lease as long astfent could avoid the fault by moving the goodshanone hand,
the lessor is not required to compensate the tebamstich damage because it is the result of ténéanilt and
not the fault of the lessd.

! See Diab: Ensuring the disadvantages of hiddessspb. 217-220. 538. Dabash: The Legal Syster@risuring Invisible
Disadvantages, p. 492.

2 See: Article (363) Jordanian citizen.

% In one of the decisions of the Court of Cassatidnis"agreed that, as with the responsibility foe wrongful act, the
liability of the wrongful act is only due to the alability of its three elements: error, damage aadsality.” The fault in
the contractual liability is an error based on bheaf a contractual obligation. Bar Association P&xB87, 1992, referred
to in Al-Far, Abdul Qadir, Sources of Commitment, #ian-Jordan, Dar Al-Thagafa, p. 3,2011, p. 144.

4 Obaidat, Yousef Mohammed, Sources of Compliand@ivil Law: A Comparative Study, Dar Al-Masirah, Amma2009,
p. 218.

5 Alfar, Abdelkader, Sources of Commitment: Sourcé®ersonal Rights in Civil Law, Dar al-Thagafa, Amma@11, p.
147.
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Furthermore, if the origin is the application o&ttules of liability for personal fault, but if gecial
provision is found in respect of this latter lidtyil it shall be taken, as in the case of artid&/@, In this case,
the lessor is asked about the damage caused hgrihat by the act of the rental, as if the rooftaf house
collapsed because of a hidden defect in it andritabed the estate of the tenant, The basis ofasnsibility
is not the act of the personal lessor but the fianother party™” We distinguish from the above that although
the basis of contractual liability is the damageseal to the creditor by the non-implementationatbernative to
the commitment, but it may occur that somethingriigres causing such damage and that the resplap<iti
things within the framework of the fault of the ¢x@att does not have special rules separate fromules
governing the liability of the personal error ahdrefore the rules of this responsibility went upon

It is stated in Article 363 of the Jordanian Ci@ibde that: If the warranty is not determined in g
or in the least, the court estimates it to the exté the damage that actually happens when itrscéuexplained
that the Jordanian Civil Code limited compensatigthin the scope of the contractual liability fdretdamages
that occurred In fact, it includes the loss aciuaticurred by the creditor without the lost gainedio non-
performance of the contractual obligatidnHowever, the final estimation of compensation foe actual
damage may not be available to the judge when dise & being heard. In such a case, the judge maay g
temporary compensation provided that the judgmemnéviewed within a reasonable period of time deileed
by the judge. If the allocated period ends the gudgviewed his decision.And, he may decide an mahdit
compensation for the harmed party if it is necgssand to this provision, article 268 states: 'hetcourt cannot
determine the extent of the guarantee as a fir@gdation, it may retain the right of the harmedy#o demand
a review of the estimate within a certain peridd” .

By applying the provisions of the preceding artidehe amount of compensation owed by the lessor,
there is no doubt that for all the damage causeithéytenant due to the defective rental. Thuddbsor had to
compensate for the direct harm which affected #mamt due to the cancelation of the lease .Theresdso
undertakes to compensate the lessee or his heifdlisompensation for the damage, whether the dgma
occurred to the tenant himself in his body or modag to the defect, or to compensate others fod#mage
caused by the defect. In which the defect of danmgsked by the lessor.

Although the general rules set out the amount ofensation in the contract liability, which is the
direct and the expected damage only, that is, ttepensation is limited to the loss actually suffels the
creditor without the profit that misséd, but it is better if the Jordanian legislator's Hke the Egyptian
legislator who did not obligate the debtor to comgate only for the loss suffered by the creditar dlso for
compensation for lost profits. The lessee is ntitled to compensation for the loss of benefitthoe period that
has elapsed from the time of appearance of thetdafel notify the lessor until the lawsuit is fijdxt it is more
than compensable for the profit that he missedtduke lack of use during the remaining periodnef tental. If
the lessee is deprived of the use of one of thensoof the house or the garage attached to it, h&t nemt
another room or garage near the rented house.éBserl must compensate him for the costs of excgedm
reduction of rent. In the general rules, the Egypfiegislator also distinguished between the cosgtgon for
the expected damage described above and the unedmimage in which the debtor is required to corsgte
the lessee (creditor) because he committed a foawdgross error. Serious fraud and error invohteritional
error or, in other words the implement intentionatm

The Jordanian legislator does not differentiataveen the lessor who knows the effect and the lessor
who is not aware of it, and its effects on the amt@f compensation for damage caused by the hiddésct in

! Sultan, Anwar, Sources of Commitment, 1.1, Dar Abfjafa, Amman, 2005, p. 238.

2 Sultan, Anwar, Sources of Commitment, p. 247.

% The Court of Cassation stated in one of the abovetiored decisions that the lessor (the debtor) omypensate the
lessee for the loss of liability in the cases afift and serious error where it states: "The congpiemsfor lost profits and
moral compensation shall be governed only by Casésued and serious error. " Rights No. 560/90 Jalof the Bar
Association, p. 2175, year 1991.

4 Article (221) states: "1. If compensation is netatmined in the contract or in a provision of ke, it is the judge who
appreciates it. The compensation shall includddbke and loss of the creditor's right, provided thé is a natural result
of The obligation to be fulfilled or the delay inlfilling the obligation is considered to be a rmaluconsequence if the
creditor can not foresee a reasonable effort 2. é¥ew if the obligation is the source of the cocttréhe debtor who has

committed a fraud or serious fault shall only tzblée for damages that could have been anticipaselly contract time
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the rental. The criterion is that if the lessoavgare of the defect or not, the lessee is entidtetbmpensation for
the damage caused by the defect In the leasecharahiount of compensation includes all that theele's right
of loss only .Also, the lessor who is aware of &deinforms the lessee that there is a defechattime of

signing the contract is not asked to compensatthéodefects existing at the time of the lease.

In addition, the Jordanian legislator did not sfyedhe extent of the guarantor's obligation to
compensate for the damage and its amount in aceoedaith the rules of the warranty for hidden defeénd
did not state in the general rules when the guarastliable for the unexpected damage under thdractual
liability, as did the Egyptian legislator who clas, by its general rules ,that if it is provedththe lessor
(Creditor) made a fraud or gross error here heedgiired to compensate for direct damages, all ¢@gear
unexpected.

Conclusion:

The findings and recommendations included:

First: The results:

1. The lessee may require the lessor to guarantedetfieet in the rental as long as the terms of theaméy
apply to it, and there is no reason why the lestomuld not be obliged to repair the defect or replthe
defective proper leased as long as that does mot tige lessor, which may agree with the interesthef
lessor himself, who may be detrimental to the teation of the contract or the reduction of the neith its
ability to repair the rental; and remove the defeat it.

2. The tenant may ask the court to authorize him toyaaut the necessary repairs to the rented prensisthe
expense of the lessor according to the provisidrestizle (356/2) of the Jordanian Civil Code, whistates
the following: "If the debtor does not work, theeditor can ask the for a permission from the judicto do
it at the expense of the debtor or to executettiauit permission if necessary. "

3. The Jordanian legislator did not provide for thghti of the lessee to demand the in-kind specific
performance. However, we find that it is no preidodor the tenant to require the lessor to perfemmin-
kind repair, replacement, or other forms of examutin accordance with what is agreed upon between
parties, whenever possible and does not harm sisedevith the compensation, when necessary fondhe
that affected the lessee.

4. 1 - There is no objection to the adoption of thetd¢eprovided by the Arab legislation with regard to
notification in the contract of sale and its impkamtation in the lease in proportion to the provisiof the
option of defect, if the tenant found a defecthaf tefects that the legislator committed to enswgeshould
notify the lessor of the existence of this defaatiy a reasonable period of time, and without ylebefore
proceeding with the claim before the courts.

5. 1 - The tenant may, when he finds a hidden defethé rent, to ask for the cancellation of the deasdter
the lessor notified.

Second: Recommendations:

1. The Jordanian legislator should adopt the provssiofi the Arab legislations, including the Egyptian
legislation, and explicitly state that the buyethe contract of sale or the lessee in the leask stitify the
other contracting party of a defect within a readne period and shall determine the period.

2. 1. The Jordanian legislator should explicitly stdte hidden defect under the legal provisions coriog
the warranty of the hidden defect in the lease.
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